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The Line is Shortened 


Mr. Brooke has given way and handed the poisoned 
chalice to the county court judges to whom, if we may borrow 
from the dedication of Mr. MeGcarry’s book on the Rent 
Acts, we tender a sympathy as profound as it is respectful. 
In our opinion, Mr. Brooke is right, although we have to go 
back to the remarks of the weird sisters about the manner 
of Macduff’s birth to find an example of pedantry equal to 
the claim that the Rent Act is not being amended. No one, 
least of all solicitors, was relishing the prospect of evicting 
tenants next October, and the conditions which will have 
to be satisfied by tenants who ask for an extension of time 
appear to us, within the context of the 1957 Act, to be 
reasonable. Under the proposed amendment of the law not 
only will it be necessary for a landlord to obtain an order 
of the court in order to obtain possession, but the court 
will be able to postpone the operation of the order for a 
period, as yet unspecified, if the tenant can satisfy it on 
three matters. The first is that the tenant has done his best 
to reach a new agreement with his landlord ; the second is 
that he has made every reasonable effort to obtain other 
accommodation and failed, and the third that immediate 
eviction would mean greater hardship to the tenant than a 
limited postponement of vacant possession would mean to 
the landlord. Thus, while some were recently writing 
obituary notices on “ greater hardship,” it has not only 
failed to die but is being restored to us reinvigorated. While 
we agree that the decision is right (and we congratulate the 
Minister on making it in spite of the fact that inevitably he 
is being accused of doing so under political pressure) we must 
maintain our objection to the way in which the matter has 
been handled. Vague threats against people who are 
exercising their rights under a recently enacted statute are 
not a proper instrument of government. 


The Decline in Litigation 


CoMPLAINTS have been heard during the past few months 
of a falling off in litigious business. In addition to the drop 
in the number of civil actions in the lists, it seems that ‘‘ paper 
work ” has not been flowing in its wonted volume into counsels’ 
chambers, and settlements of disputes have been rife before 
they even reach the stage of writs. The old maxim about 
the more blessed condition of ‘‘ the man who gets his blow 
in fust ’”’ than that of “‘ the man who hath his quarrel just ” 
is forgotten, and few counsel now dare write that most concise 
and often most valuable of all opinions: “Issue a writ.” 
Some would say that it is a healthy community that has no 
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litigation, but looking around at the increase in crime and the 
relatively small decrease in divorce, there seems little reason 
to lay that particular flattering unction to our souls. Others 
say that the gradual fall in litigation figures during the past 
few years to their present low level has been coincident with 
and therefore caused by the enormous increase in the number 
of television sets in general use. The theory is that under 
the genial influence of ‘‘ What’s My Line?” and “ This is 
Your Life’ viewers forget their quarrels, or at any rate 
would rather spend five pounds on repairing the set than 
four pounds ona writ. It is certainly not the cost of litigation 
that is the deterrent. The Evershed Committee did its 
best, and its main proposals were carried into effect, but 
litigants are fewer than ever. The football pools, cigarette 
smoking and the dog tracks each cost the public considerably 
more than a proneness to litigation could possibly cost. 
What do the courts give the individual in return for this 
comparatively low cost? They give him the invaluable 
boon of getting his grievance off his chest. Any psycho- 
analyst will tell him how much that is worth. They also 
give him the opportunity of having a public performance 
staged, with himself as the central figure, and a certain 
amount of “ audience participation’ for his witnesses. It 
may be that The Law Society and the Bar Council could 
together do some useful public education in this field. 


Interest on Clients’ Money 


In December, 1955, we published a note at 99 SoL. J. 878 
on the correct treatment of interest earned when clients’ 
money is placed on deposit account. The note occasioned 
some interest among readers, and in view of the high rate 
of interest now earned on deposit accounts the question has 
acquired added significance at the present time. We are 
therefore glad to see in the April issue of the Law Society's 
Gazette that the Council of The Law Society have issued 
a further statement on the matter, in the following terms: 
“In the opinion of the Council a solicitor may properly place 
clients’ money on deposit with a bank. This is clearly 
provided for by the Solicitors’ Accounts Rules, 1945. It is 
permissible, as a matter of professional practice, for the 
solicitor to retain for his own benefit the interest accruing 
from such deposit, provided always that where a solicitor 
places on deposit a specific sum for a named client or clients, 
the interest arising therefrom must be credited to the client 
or clients, and not to the solicitor. Where the solicitor is 
entitled to retain the interest for his own benefit he should, 
where possible, arrange with his bank that the interest be 
credited direct to his office account and not to his client 
account. If the interest is credited to the client account it 
can only be transferred to office account with the prior 
approval of the Council, under r. 8 of the Solicitors’ Accounts 
Rules, 1945. While the Council are always willing to consider 
such applications, work can be avoided if interest is credited 
to office account.” This is commendably clear and does 
away with the vagueness of the former advice that interest 
must be credited to the client where this can “ reasonably 
or practicably ”’ be done. 


Fraud without Moral Turpitude 


In an unsuccessful appeal by a firm of solicitors, heard on 
Ist April, against a judgment awarding {£2,000 damages 
against them for negligence (Kitchen v. R.A.F. Association 
and Others), the Court of Appeal considered the meaning of 
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the words “ concealed by fraud ”’ in s. 26 (b) of the Limitation 
Act, 1939, which prevents a period of limitation from running 
where a right of action is concealed by fraud until the 
plaintiff discovers or with reasonable diligence could have 
discovered the fraud. The MASTER OF THE ROLLS made it 
clear that there was no finding, and no justification of any 
finding of dishonesty. The word “ fraud,” he said, was not 
limited to the same significance as “ deceit,” and no degree 
of moral turpitude was a necessary ingredient of the fraud. 
His lordship came to the conclusion that there was just 
enough in the case before him to prove concealment by 
fraud. The solicitors had allowed the time for proceedings 
under the Fatal Accidents Acts to run out, and had dis- 
regarded any separate claim under the Law Reform Act. 
The court had no difficulty in agreeing with the judge that 
they had been guilty of negligence. When the electricity 
company against whom proceedings under the Fatal 
Accidents Acts and the Law Reform Act should have been 
duly brought eventually sent an ex gratia payment of £100 
to the R.A.F. Association to be used for the client’s benefit, 
less five guineas for the solicitors’ costs, the court held that 
there was “ careful non-disclosure ’’ to the client of the source 
of the money. The necessary consequence was the conceal- 
ment of the real effect of their having thrown away any 
case that they might have possessed under the Fatal 
Accidents Acts before the period for bringing proceedings had 
expired. 


Public Relations 


THOSE who consider that The Law Society should engage 
to a greater extent in public relations will be interested in 
an account which appears in the February issue of the 
American Bar Association Journal of the Association’s 
current programme of public relations. First, positive 
steps are being taken to present to the public through 
television and films a more accurate impression of the 
practising lawyer, and a closer liaison with the entertainment 
industries has been established to discourage distorted 
portrayals and to encourage greater accuracy in dramatisation 
of lawyers and courts. Secondly, the Association has enlisted 
the co-operation of over 200 lawyers and judges to appear 
as speakers before laymen’s organisations of all kinds. 
Thirdly, the Association is drafting an information manual 
for news reporters and broadcasters dealing with court 
procedure and is consulting with editors with a view to the 
publication of a series of informative and popular articles on 
law similar to those appearing from time to time about 
medicine. Fourthly, the Association are making efforts to 
achieve greater understanding between lawyers and doctors. 
Two films have already been produced, “‘ The Medical Witness” 
and “‘ The Doctor Defendant,” and their showing has been 
the occasion for joint meetings of the two professions in 
cities throughout the United States. In this country relations 
between the two professions are deplorably distant and, 
while some of the other projects of the Americans would be 
neither necessary nor appropriate here, we think that some- 
thing could be done to bring the two professions closet 
together on the local level. When all is said and done, 
however, we agree with the President of the Association 
that there are “ thousands of ‘ public relations counsellors ’ 
all over the United States who day by day, in attending to 
the interests of their clients and by their public services, 
are upholding the honour and reputation of our profession 
or who by unfortunate actions are tarnishing that profession's 
standing.” 
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Contracts by Public Authorities 


ONE of the less comprehensible or sensible departments of 
the law of contract is that which relates to contracts entered 
into by local and other public authorities and other corporate 
bodies which are not companies within the meaning of the 
Companies Act, 1948. In practice very little inconvenience 
is caused because only a limited number of solicitors have to 
deal with such contracts who naturally make it their business 
to be fully aware of the difficulties of the subject and the 
solutions. The Lorp CHANCELLOR has now invited the 
Law Reform Committee to consider whether any alteration 
is desirable in the formalities required for such contracts or 
for notices or other documents required to be given or 
executed by such corporate bodies. Anyone wishing to make 
representations on the subject should write to the Secretary, 
Law Reform Committee, Lord Chancellor's Department, 
House of Lords, S.W.1. 


Recognition of Mohamedan Divorce 


In El-Riyami v. El-Riyami (1958), The Times, 1st April, 
Mr. Commissioner LATEY, Q.C., was asked to make a declara- 
tion in favour of the wife to the effect that her marriage, 
which took place in a London register office, had been validly 
dissolved by a Mohamedan divorce. Under Mohamedan 
law, the personal law of the husband, the only form of divorce 
available is for the husband to divorce the wife and in this 
case the husband had complied with his wife’s wishes and 
with the requirements of Mohamedan law by saying “I 
divorce you”’ three times in the presence of a registrar. 
His lordship was in any case inclined to the view that this 
divorce should be recognised and upheld, as it was validly 
granted in the court of the domicile of the parties (see 
Le Mesurier v. Le Mesurier (1895| A.C, 517), but his opinion 
was confirmed by the decision of Mr. Commissioner 
GRAZEBROOK, Q.C., in Yousef v. Yousef (1957), The Times, 
Ist August, where the court declared that a divorce which 
had been validly granted according to Mohamedan law by 
the Charii Primary Court in Cairo should be recognised by 
the courts of this country. In Yousef v. Yousef the earlier 
decision of BARNARD, J., in Maher v. Maher {1951) P. 342 
had been distinguished on the facts. 


Confessions and Drugs 


AN article in the November-December issue of the North- 
western University Law Review, vol. 52, No. 5, entitled 
“ Admissibility of Confessions and Denials Made under the 
Influence of Drugs,”’ leads us to suspect that United States 
law with regard to this subject may well be fundamentally 
different from that which would be applied in similar circum- 
stances in England. This interesting article is based on the 
case of People v. Townsend (1957), 11 Ill. 2d 30, in which a 
confession had been secured while the defendant was in the 
withdrawal stage of self-administered narcotics and was also 
under the influence of police-administered drugs which the 
police maintained had been given to ease his pain. The drug 
administered by the police was said to contain certain truth 
serum qualities. A majority of the Illinois Supreme Court 
decided that the confession of the accused should be received 
on the ground that, despite the influence of self-administered 
narcotics, he was still conscious of what he was saying and, 
in the case of drugs given him by the police, that the narcotics 
were not administered with the object of the extortion of a 
confession. The writer of the article takes the view that the 
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rejection of evidence obtained under these conditions may be 
“undesirable because it tends to free the guilty.’ Never- 
theless, it may be doubted whether such evidence would be 
admissible in an English court as the prosecution would have 
considerable difficulty in proving affirmatively that the 
confession was made freely and voluntarily. In opposition 
to this view of a matter upon which there appears to be no 
direct authority in England, R. v. Spi/sbury (1835), 7 C. & P. 
187, must be cited, as in that case a statement made by the 
prisoner, who was under the influence of drink at the time of 
making the confession, was received notwithstanding a 
suggestion, which was not refuted, that a constable had 
supplied the liquor in the hope of obtaining a confession. 


Sausages Again 


“SAUSAGE ”’ is one of those words which invite humour, 
usually on the score of its alleged mysterious origins. These 
origins have produced what Mr. Hare, replying to a question 
in the Commons on 31st March, called a “‘ very vexed problem, 
which has vexed many Ministers of Agriculture.”” Mr. Hare 
stated that he was advised that a majority recommendation 
of the Food Standards Committee in 1956 that the addition 
of up to 20 per cent. of meat other than the meat by which 
the sausages were described should be permitted would be 
unenforceable. The minority recommended that sausages 
described as “ pork”’ or “ beef ’’ should not be allowed to 
contain other meat in any proportion. Mr. Hare said that 
there was no known method of determining the proportion 
of pork or beef. As for the minority recommendation, he 
said that he was unwilling to make it an offence to continue 
an old and reputable trade practice. In reply to a further 
question the Minister said that if a suitable method of analysis 
could be found which would enable regulations to be enforced, 
he would certainly consider the situation. The Minister 
was not called upon to answer the interesting question, 
‘When is a purported sausage not a sausage ?’’, although he 
was asked if he could work out some scheme whereby purchasers 
might know what percentage of meat there is in a sausage. 
An article clearly cannot be sausage when there is no meat 
in it at all, and equally clearly it would not require a very 
advanced state of science to ascertain that fact, or even the 
fact that the insufficiency of meat in the skin was such as to 
merit the application of the maxim de minimis non curat lex. 
It would seem that the question of what is a sausage is a 
matter of common sense which has to be left to the courts 
to decide on the facts of each case (cf. Thrussell v. Whiteman 
[1956] Cr. L.R. 195). 


A Parent’s View 


SEVEN boys, all under the age of twelve, were said to have 
thrown stones at a hut used by Boy Scouts with the not very 
surprising result that several windows were broken. The 
boys gained access to the building, proceeded to break some 
gramophone records and finally retreated armed with two 
axes and various magazines, the property of the usual 
occupiers of the premises. One of the offenders was alleged 
to have told a police officer: ‘‘ We went in to see what we 
could get.’ The father of one of the boys told a juvenile 
court that in his view ‘‘ It was just one of those things lads do.” 
The magistrates obviously did not share his opinion that these 
activities represented normal behaviour and fined all the 
boys £1. We wonder whether this parent was prepared to 
accept with equal readiness and forgiveness that in such 
circumstances this is just one of those things magistrates do. 








258 [Vol. 102] 


‘* The Solicitors’ Journal ’’ 
Saturday, April 12, 1958 


COMPENSATION ON QUITTING AGRICULTURAL 
HOLDINGS: NOTICE TO QUIT PART 


OFTEN a developer purchases agricultural land which happens 
to be part of a larger holding as originally let by his vendor 
to the tenant in occupation. In such circumstances the 
purchaser will, of course, be able to give to the tenant a valid 
notice to quit in respect of the part of the holding which he 
has purchased, by virtue of s. 140 of the Law of Property 
Act, 1925. If this notice affects the greater part of the 
tenant’s entire holding, there is a probability that he will 
consider it more economical to give up the whole of the land 
comprised in his original contract of tenancy. He is enabled 
to do this by s. 32 of the Agricultural Holdings Act, 1948, 
which provides (inter alia) that, where a tenant receives a 
notice to quit part of a holding given by a person entitled to 
a severed part of the reversionary estate in the holding, he 
may, within twenty-eight days after the giving of the notice, 
serve upon the persons entitled to the severed parts of the 
reversion a counter-notice in writing to the effect that he 
accepts the notice to quit as a notice to quit the entire holding. 
On the other hand, if the circumstances are such that the 
tenant is eager to continue to farm the balance of his holding, 
the purchaser will undoubtedly receive a letter from the 
tenant’s solicitor or agent claiming for him compensation 
for disturbance in respect of the part of the holding which 
he has been obliged to quit. Furthermore, it seems that the 
normal practice in such circumstances is for the purchaser 
to pay compensation, but upon consideration, it would appear 
that if the tenant were taken to task he would have consid- 
erable difficulty in citing a statutory provision to support 
his claim. 
A notice to quit part of a holding will necessarily be one 
of the following :-— 
(i) a notice given by the landlord pursuant to a power 
in the tenancy agreement ; or 
(ii) a notice given by the landlord pursuant to the 
provisions contained in s. 31 of the 1948 Act, which must be 
for one of the numerous objects specified in that section ; or 
(iii) a notice of the kind given in the case under consid- 
eration (e.g., P purchases 50 acres of land from V—this 
land is part of 200 acres previously let to T by V, and 
accordingly P serves upon 7 a notice relating to the 50 acres 
only). It will be seen that this type of notice is specifically 
mentioned in para. (b) of s. 32 of the 1948 Act and is 
described as a notice to quit part of a holding given by 
“a person entitled to a severed part of the reversionary 
estate in the holding.”’ It will also be noted that in this 
section, the case we are dealing with is clearly distinguished 
from the type of case mentioned in (ii), supra, in that 
para. (a) of s. 32 refers to such a notice to quit part of a 
holding “‘ as is rendered valid by the last foregoing section.” 
In either of these cases, however, s. 32 gives the tenant the 
right to serve a counter-notice “enlarging” the original 
notice. 


The tenant who quits part of his holding pursuant to the 
type of notice described in (i) and (ii), supra, will be able to 
look to s. 60 of the Act for his disturbance compensation. 
This section deals with the position as to compensation 
generally where a notice to quit part of a holding is given 
under a power in the tenancy agreement or by virtue of 
s. 31 of the Act. It provides that where in such cases the 
landlord resumes possession of part of the holding the tenant 


can claim his full rights to compensation in respect of the part 
he quits as if it were a separate holding. It will be seen, 
however, that s. 60 does not cater for the tenant who receives 
the type of notice described in (iii), supra, and it is with this 
case that we are at present concerned. 

Our tenant must, therefore, turn to the section in the Act 
dealing specifically with the question of compensation for 
disturbance, namely s. 34. 


Case not covered by s. 34 


Under s. 34 (1) of the Act, compensation for disturbance 
is payable only where the tenancy of an agricultural holding 
comes to an end as a result of either (a) a notice to quit the 
holding given by the landlord, or (+) a counter-notice given 
by the tenant under s. 32 of the Act after he has received 
such notice to quit part of the holding as is mentioned in 
that section. It is thought that s. 34 can have no applica- 
tion to the present case, since in the first place the term 
“agricultural holding” means “the aggregate of the agricultural 
land comprised in a contract of tenancy ”’ (s. 1 (1) of the Act), 
and this section, by its very wording, makes a clear distinction 
between “a notice to quit the holding”’ and “a notice to 
quit part of the holding.” The notice given by our purchaser 
was not a notice to quit the entire holding, but a notice to 
quit part of the holding. Further, since the tenant has not 
served a counter-notice under s. 32 of the Act to the effect 
that he treats the original notice as a notice to quit the entire 
holding, it follows that the only notice which has been given 
is a notice to quit part of the holding, and in the writer’s 
opinion such a notice by itself is not sufficient to bring s. 34, 
supra, into operation. The matter would, of course, have 
been different if the tenant had served his counter-notice 
under s. 32 of the Act, because he would then have been 
protected under s. 34 (1) (0), supra. 


“cc 


Severance and identity 


In a case of this kind, the tenant might well argue that he 
is entitled to compensation by virtue of s. 34 (1) (a), supra, 
on the basis that the severance of the reversionary estate 
in the original holding had the effect of converting the severed 
part into a separate holding for the purposes of the 1948 Act. 
The writer ventures to suggest, however, that for the purposes 
of this Act, the identity of an agricultural holding is not 
affected by severance of the reversion, and once again careful 
reference may usefully be made to the wording of s. 32, which 
speaks of ‘‘a notice to quit part of the holding’”’ given by a 
‘person entitled to a severed part of the reversionary estate in 
the holding.’’ Such words do not have any significance at 
all if severance of itself has the effect of creating a separate 
holding. Indeed, it is felt that severance of the reversion 
has only the effect of apportioning the conditions and rights, 
etc., in the lease, and annexing them to the severed parts 
“in like manner as if the land comprised in each severed 
part . . . had alone originally been comprised in the lease ” 
(Law of Property Act, 1925, s. 140 (1)). 


Provisions as to divided holdings 
The provisions as to compensation where the holding is 
divided, in s. 61 of the Act, do not assist the tenant in this 
case either, even though there may have been an apportion- 
ment of the rent between the vendor and purchaser without 
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his consent, since a condition precedent to the operation of 
this section is that the tenant is in fact entitled to some 
compensation under the Act. The very wording of this 
section suggests that it is framed to cover a case where the 
compensation to be assessed is compensation in respect of 
an entire holding, since it contains provisions as to the method 
by which the persons who together constitute the landlord 
of the holding may be made to bear their fair share of the 
compensation payable. 


Qualifying for compensation: a curious position 

If the above observations are correct, it would seem that 
where a notice to quit part of a holding is given by a purchaser 
of the land in question, the tenant has no statutory right to 
compensation if he decides to continue to farm the balance 
of his holding. Moreover, a curious result would appear to 


NOTES ON FORMING 


Transfer of shares 
ARTICLE 3 of Pt. II of Table A gives the directors power, in 
their absolute discretion, and without assigning any reason 
therefor, to decline to register any transfer of any share, 
whether or not it is a fully paid share. This article is sufficient 
to satisfy the requirements of s. 28 (1) (a). 

In many private companies some form of pre-emption 
clause is inserted in the articles. There are many types of 
such a clause, one of the most common being on the lines 
that a member who wishes to sell his holding must notify 
the directors, who, after settling a price in accordance with 
some method contained in the clause, inform the other 
members, who, in turn, apply for any shares they wish to 
take. 

There are two major practical objections to the insertion 
of elaborate pre-emption clauses in the articles of private 
companies. The first is the difficulty of obtaining amicable 
agreement on price and the second is that such clauses are 
not infrequently overlooked or disregarded. 

On the question of price most pre-emption clauses provide 
that the price is to be agreed between the vendor and the 
directors and, failing agreement, is to be fixed by the auditors. 
The difficulty is that the auditors cannot be expected to 
have expert knowledge of specialised or intangible factors to 
which it may not always be possible to assign a money value. 
The type of difficulty that may arise may be illustrated by 
reference to the facts of Dean v. Prince, where the decision 
of Harman, J., at [1953] Ch. 590 was later reversed by the 
Court of Appeal at [1954] Ch. 409. 

The second point may be illustrated by the following short 
passage from the judgment of Vaisey, J., in Hawks v. McArthur 
1951) 1 T.L.R. 308, at p. 310: “ Article 13 contained an 
elaborate scheme for dealing with shares which are to be 
transferred or which it is proposed to transfer, namely, 
offering them to the members, at prices to be agreed or fixed 
by the auditors. That procedure might work if anybody 
had tried to work it, but it has not much relevance in this 
application because admittedly the chairman of the board of 
directors and the manager of the company did not even try 
to do it,. .. They seem to have disregarded or overlooked 
it in a manner which is not unfamiliar in the case of small 
private companies such as this one.”’ 

The case may be cited for the proposition that a transfer 
for full consideration made in defiance or neglect of any 
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follow. From the explanation of the three types of notice 
described at the beginning of this article it will be recalled 
that the tenant who receives the type of notice described in 
(ii) or (iii) may serve a counter-notice “ enlarging” the 
original notice, and thus claim compensation in respect of 
the entire holding under s. 34 of the Act. However, if such a 
tenant does not serve a counter-notice, then whether he 
obtains compensation depends on whether the notice was 
one under (ii) or (iii). If the notice was under (ii), then 
compensation is payable because s. 60, supra, specifically 
provides for a case of this kind. On the other hand, if the 
notice was under (iii) (i.e., the case we are considering), the 
tenant is left without any rights in this respect. 

If this is, in fact, the case, the position may well be the 
result of a lacuna in the 1948 Act, rather than the result of a 
policy decision on the part of the Legislature. er Cc. 


A COMPANY—V 


pre-emption clause will, nevertheless, pass the equitable, as 
distinct from the legal, interest in the shares. In any event 
pre-emption clauses must be most carefully drawn as, prima 
facie, shares are freely transferable and, therefore, any restric- 
tion will be strictly construed (Greenhalgh v. Mallard 1943 
2 All E.R. 234). 

The big advantage of a pre-emption clause is that it usually 
lays down some means of determining a price and, to this 
extent, protects a minority shareholder who wishes to sell 
his shares, but who cannot persuade the directors to register 
a would-be purchaser at his price, although they may be willing 
to register another person who will only pay a lower price. 
In such circumstances, however, the member might possibly 
have some remedy under s. 210. 

The conclusion seems to be that the solicitor should dis- 
courage pre-emption clauses. The absolute right to refuse to 
register a transfer ought, in itself, to be sufficient control 
over the membership of the company for the majority of 
cases. 

Votes of members 

Article 62 of Table A provides that, subject to any special 
voting rights or restrictions attaching to any particular class 
of shares, every member is to have a vote. As preference 
shareholders are members this article would, in the absence of 
special provisions in the articles or the conditions of issue of 
the preference shares, confer an unconditional right to vote 
on preference shareholders. 

The customary voting rights of preference shareholders 
are that they may only receive notice of meetings and vote 
if their dividend is in arrear (often six months) or on matters 
affecting their rights, and it is desirable to include a suitable 
article to this effect. Two recent cases illustrating this type 
of clause and its interpretation in matters affecting the 
rights of preference shareholders are While v. Bristol Aeroplane 
Co., Ltd. [1953) Ch. 65 and Re John Smith's Tadcaster Brewery 
Co., Ltd. {1953} Ch. 308. 

On a winding up, in the absence of special provisions, all 
classes of share rank pari passu. It is therefore customary 
to insert a provision in the articles restricting the rights of 
preference shareholders on a winding up to the receipt of 
any arrears of dividend, and to priority for repayment of 
capital. Apart from tlese provisions they are not usually 
entitled to share in the surplus assets of the company on 
liquidation. 
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Alteration of articles 

The foregoing points which have been specially noted are 
those affecting capital, voting rights and the transfer of shares 
and, hence, control of the company. Articles can always be 
altered by special resolution (s. 10) and a company cannot 
deprive itself of this power. The only limitations on any 
alteration are that it must not be inconsistent with any 
statute or with the powers conferred by the memorandum. 
Any alteration may not be a fraud on a minority, nor unduly 
prejudicial thereto unless for the benefit of the company as a 
whole. However, the last-mentioned restriction is one which 
is difficult to apply in practice, and it may be said that the 
right to alter the articles to meet changing circumstances is 
practically unlimited. 

One of the most common traps into which it is possible to 
fall is to attempt to legislate for every contingency, foreseen 
and unforeseen. In the last resort control rests with a 
majority of the members having voting rights. Members in 
the future may wish to change either the business of the 


Common Law Commentary 


HUMAN 


A veERY troublesome task in the weighing of evidence and 
deciding responsibility arises where a man acts in a state of 
automatism. Can he be said to be acting at all when what 
he is doing is either ‘unthinking routine’ or purely involuntary 
and not under conscious control? We have all experienced, 
at some time, a condition when the unconscious (or sub- 
conscious) takes over and we find ourselves taking some action 
out of habit which has ceased to be useful, e.g., having 
changed our room at the office we find ourselves entering 
the old room when intending to go to our own room—this 
may be classed as unthinking routine ; but few have experi- 
enced the state where an act is carried out and there is no 
memory of it at all, particularly where some result occurs 
which impels us to “ think back”’ and try to recollect our 
course of action. 


In Hill v. Baxter [1958] 2 W.L.R. 76; ante, p. 53, the 
Court of Appeal had to consider an appeal from the Brighton 
justices’ dismissal of a charge against the driver of a van who 
failed to stop at an illuminated ‘“ Halt ”’ sign, crossed the 
main road, collided with a car and then ended up in the 
ditch with his van overturned. When questioned he said 
that he had no recollection of driving over the latter part of 
the journey ; he remembered being in Preston Circus going 
to Withdean but remembered nothing else until he was 
searching for his glasses. The mishap occurred along 
Springfield Road, which was not the direct route for Withdean 
from Preston Circus. The justices thought that the defendant 
was being truthful and that he must have been driving along 
Springfield Road in a state of automatism. He must have 
been exercising some driving skill, but they thought he was 
not conscious on the latter part of his journey and whilst 
driving along Springfield Road. 

There were two charges against the defendant: one for 
dangerous driving and the other for failing to conform to a 
traffic sign. In dealing with these charges there were two 
fundamental matters to be borne in mind: (1) was proof of 
mens rea necessary for a conviction ? ; (2) was the defendant 
“ driving ”’ at all ? 
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company or the direction thereof, and this is the principle that 
must govern the preparation of the initial documents. 

A company may continue in existence indefinitely, and 
during its life circumstances will arise which were not con- 
templated when it was formed. In drafting the initial 
documents the solicitor is preparing the way for those who 
follow, and they will be businessmen rather than lawyers. 
The solicitor should advise as strongly as possible in favour 
of the simple and the orthodox. A vast amount of time and 
money has sometimes to be spent in undoing matters which 
were no doubt done with the very best intention when the 
company was formed but which, with the passage of time, 
have become obsolete and indeed positively detrimental. 

The method of execution of the articles is laid down in 
s. 9, which requires that they must be printed, be divided into 
paragraphs numbered consecutively, bear the same stamp as 
if they were contained in a deed and be signed by each sub- 
scriber of the memorandum of association in the presence of 
at least one witness, who must attest the signature. 


H.N. B. 


AUTOMATISM 


The justices thought that mens rea was necessary, and as 
they had come to the conclusion that the defendant was not 
at the material time conscious of what he was doing, that he 
could not be said to have any guilty intent. Consequently, 
they dismissed the informations. The prosecutor appealed. 


“ Driving ” 

The Court of Appeal held that the Act of 1930 contained 
an absolute prohibition against dangerous driving, so that 
the defendant’s intention was immaterial. This brought the 
court to point (2), above, which the justices had not needed 
to consider: on this the court accepted that there could be 
circumstances where a man might be in such a state of 
incomplete control of himself that it could be said that he 
was not driving—the Lord Chief Justice gave as an example 
the case where a man has an epileptic fit or a stroke. 
Mr. Justice Pearson said (at p. 83): “In the ordinary case, 
when once it has been proved that the accused was in the 
driving seat of a moving car, there is, prima facie, an obvious 
and irresistible inference that he was driving it. No dispute 
or doubt will arise on that point unless and until there is 
evidence tending to show that by some extraordinary mis- 
chance he was rendered unconscious or otherwise incapacitated 
from controlling the car.’’ His lordship went on to give 
examples of what he had in mind as a mischance of this 
nature and listed: (1) epileptic fit; (2) onset of disease 
putting him in a coma; (3) stunned by a blow from a stone 
thrown up from the road; (4) attack by swarm of bees. 
In these types of case it may be said that he is not driving, 
and so not driving dangerously. 


But if a man falls asleep, though when asleep he is no 
longer driving, there was a point of time when he was in the 
act of falling asleep and so failing to perform a driver's 
elementary duty of keeping himself awake and hence he has 
committed the offence of driving dangerously. Also, if a 
man knows he is liable to have an epileptic fit he may be 
driving dangerously. 
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Evidence 


In any event the important thing in such defences is the 
medical evidence. In this case there was no evidence except 
two letters from a doctor to which the prosecution did not 
object. The Lord Chief Justice, Lord Goddard, pointed out 
that that was quite irregular, and that there was no question 
in criminal cases of having agreed medical reports as there is 
in civil cases. The letters in fact were not helpful to the 
defendant. 

On this point the views of Devlin, J., were expressed as 
follows: “‘. .. even in a case in which liability depended 
upon full proof of mens rea it would not be open to the defence 
to rely on automatism without providing some evidence 
of it. If it amounted to insanity in the legal sense it is 
well established that the burden of proof would start with 
and remain throughout upon the defence. But there is 
also recognised in the criminal law a lighter burden which 
the accused discharges by producing some evidence but 
which does not relieve the prosecution from having to prove 
in the end all the facts necessary to establish guilt. This 
principle has manifested itself in different forms; most of 
them relate to the accused’s state of mind and put it upon 
him to give some evidence about it. Thus the fact that an 
accused is found in possession of property recently stolen 
does not of itself prove that he knew of the stealing. Never- 
theless, it is not open to the accused at the end of the 
prosecution’s case to submit that he has no case to answer ; 
he must offer some explanation to account for his possession 
though he does not have to prove that the explanation is 
ue... 

His lordship mentioned other examples and added: 

It would be quite unreasonable to allow the defence 
to submit . . . that the Crown had not provéd affirmatively 
... that the accused was .. . sober, or not sleepwalking 
or not in a trance or black-out. I am satisfied that such 


“ 
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matters ought not be to considered at all until the defence 
has produced at least prima facie evidence. I should wish 
to reserve for future consideration when necessary the question 
of where the burden ultimately lies. 

“As automatism is akin to insanity in law there would 
be great practical advantage if the burden of proof was the 
same in both cases. But so far insanity is the only matter 
of defence in which under common law the burden of proof 
has been held to be completely shifted.”’ 

In the case in question the defendant did not challenge 
the legal presumption of sanity. There was therefore a 
lacuna in the defendant’s plea, because he was asserting that 
he did not know the nature and quality of his act (so as to be 
suffering from a defect of reason or understanding), but he 
was not asserting that he was suffering from a disease of the 
mind. Hence without evidence to show that his irrationality 
was due to some cause other than disease of the mind, the 
justices were not entitled to enter an acquittal. 

It happened that the chairman of the bench was a medical 
man, who may perhaps have been able to draw some inferences 
from the evidence not apparent toalayman. But Devlin, J., 
pointed out that justices sit as laymen and must give their 
verdict according to the evidence, and added: ‘I do not 
doubt that there are genuine cases of automatism and the 
like, but I do not see how the layman can safely attempt 
without the help of some medical or scientific evidence to 
distinguish the genuine from the fraudulent.” 

Herein lies the nub of such cases, and it is understandable 
that emphasis should be laid on recognising the fraudulent 
case. It is not likely to be easy to establish the defence of 
automatism, because it could so easily be pleaded by anyone 
and proof must be difficult. Success in such a defence is 
bound to turn on the sufficiency of the medical evidence, 
which must be given from the box and not merely in a report, 


L. W. M. 


A Conveyancer’s Diary 


STAMP DUTY ON TRANSFER OF INTERESTS _ 
IN REMAINDER 


FIRST appearances are deceptive, especially when the object 
under observation is what appears to be a gap in a taxing 
statute. But this is what is revealed by the recent decision 
of Upjohn, J., in Oughtred v. Inland Revenue Commissioners 
1958] 2 W.L.R. 174, and p. 85, ante, a case in which the 
parties so arranged their affairs as to escape liability to a 
considerable amount of stamp duty. The actual facts in the 
case were somewhat complicated, but for the purpose of 
bringing out the principle of the decision a hypothetical case 
of extreme simplicity will suffice. 

A personalty fund (the decision would necessarily have 
been otherwise if the trust had comprised realty) consisting 
of a block of shares in a limited company was held by trustees 
on trust for A for life with remainder to B absolutely. By 
an oral agreement made between them it was agreed that 
B should exchange his interest in remainder in the whole fund 
for a fractional part of the block of shares ; as reported, this 
agreement went on to express an intention that the life 
interest of A in all the shares should be enlarged into absolute 
ownership thereof, but this would in any event be the result 


of the execution of an agreement like this, and the expression 
of this intention would, therefore, seem to be unnecessary. 
By a subsequently executed deed to which the parties were 
A, B and the trustees, (1) A and B respectively released and 
discharged the trustees, and (2) the trustees transferred all 
the shares to A. On the same day A transferred to B the 
shares which by the oral agreement had been agreed to be 
transferred to him as the price (for such it was, and so it was 
treated throughout) of B’s agreement to exchange his interest 
in remainder in the shares for an immediate interest in a 
part of the shares. 


The instruments were presented for the adjudication of 
the stamp duty, and duty was assessed as follows: The 
release and the transfer of a part of the shares from A to B 
were each assessed at 10s., but ad valorem duty on the transfer 
of the whole of the shares by the trustees to A was exacted 
on the basis of the value of the part of the shares agreed to 
be taken in exchange fof his reversionary interest in all the 
shares by B. The Commissioners were asked to state a case 
for the opinion of the court, and they stated their opinion 
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that the oral agreement between .1 and B was for the purposes 
of the Stamp Act an agreement for sale of /’s reversionary 
interest. The deed of release and transfer had contained a 
recital of this agreement and a further recital that by reason 
of that agreement all the shares were then held on trust for 
A absolutely. This recital, in the Commissioners’ view, was 
not correct, having regard to s. 53 (1) (c) of the Law of Property 
Act, 1925 ; this deed, therefore, operated as a transfer to A of 
B’s interest in remainder in the shares. 


A constructive trust 


This was the principal argument on behalf of the Com- 
missioners. Section 53 (1) (c) provides that a disposition of 
an equitable interest or trust subsisting at the time of the 
disposition must be in writing signed by the person disposing 
of the same, or by his agent, or by will. For lack of writing, 
it was argued, the oral agreement had not passed B's interest 
to A. Nows. 53 (1) (c) was closely examined by Upjohn, J., 
in another case on stamp duty which was heard immediately 
before the case now being considered, Grey v. Inland Revenue 
Commisstoners (1958) 2 W.L.R. 168, and p. 84, ante. An 
article on that decision (which does not bear on the present 
discussion) appeared at p. 239, ante. It is sufficient to say 
here that “‘ disposition ’’ in s. 53 (1) (c) was there construed 
as equivalent to assignment, that being the expression used 
in s. 9 of the Statute of Frauds, which was the precursor of 
s. 53 (1) (c) (“all grants and assignments of any trust or 
confidence shall likewise be in writing ’’). But for the purpose 
of Oughtred’s case the decisive factor was not anything in the 
historical antecedents of s. 53 (1) (c), but the saving provision in 
s. 53 (2), which provides that s. 53 does not affect the creation 
or operation of resulting, implied or constructive trusts. This 
provision was relied upon by the taxpayer. It could hardly 
be controverted that upon the making of the oral agreement, 
that agreement being an agreement for value, the vendor B 
became a constructive trustee of his equitable interest in 
remainder in the shares for the purchaser, A. ‘‘ No writing 
to achieve that result was necessary, for an agreement of sale 
and purchase of an equitable interest in personalty (other than 
chattels real) may be made orally, and s. 53 has no application 
to a trust arising by construction of law.” On that view, 
the ad valorem charge to duty was reduced to 10s. 


Not a conveyance on sale 

It was alternatively submitted on behalf of the Commis- 
sioners that, accepting that B's equitable interest in the shares 
had passed under the oral agreement and that the deed of 
transfer executed by the trustees transferring all the shares 
to A passed nothing except the legal estate, yet the deed of 
transfer was a conveyance on sale within the meaning of 
s. 54 of the Stamp Act. That section defines ‘“‘ conveyance 
on sale’ as including “ every instrument whereby any 
property, or any estate or interest in any property, upon the 
sale thereof is transferred to or vested in a purchaser.’’ 4, it 
was argued, had become the owner of all the shares by virtue 
of the sale, and the transfer in the deed was a transfer upon 
that sale. The view of the learned judge on this point was 
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that the transfer of the shares in the deed was a transfer 
not on sale but on the winding up of the trust and the release 
of the trustees. But this part of the judgment is prefaced 
by the warning that you must look at the facts of each case. 


A valuable guide 

Even with that qualification, however, this decision seems 
to me to be a very valuable guide in the arrangement of what 
is now a very common transaction—the purchase by a tenant 
for life of the interest of the remainderman in trust property— 
in such a way as to escape a heavy liability to stamp duty. 
lor in essence that was precisely what the arrangement in 
this case amounted to. Up till now such transactions have 
normally been carried out by the remainderman conveying 
his equitable interest in the trust property to the life tenant 
by deed, and of course such a conveyance attracts stamp duty 
on the amount of the purchase price as a conveyance on sale. 
The trustees act on the conveyance and transfer the legal 
title in the trust property to the life tenant who, by virtue 
of the conveyance, has become the absolute beneficial owner 
of the property. This latter transfer attracts stamp duty at 
a nominal rate, but by this time the damage (from the tax- 
payer's point of view) has been done. The essence of any 
scheme which seeks to take advantage of the decision in 
Oughtred’s case is the elimination of any conveyance on the 
part of the remainderman and the substitution therefor of 
an oral agreement between life tenant and remainderman, 
which, not having any paper on which a stamp can be 
impressed, escapes all stamp duty. The consideration in 
Oughtred’s case for the remainderman’s agreement to sell his 
interest in the trust property to the life tenant was an agree- 
ment on the part of the life tenant to transfer a part of the 
trust property 7m specie to the remainderman after the whole 
of that property had been vested in the life tenant by the 
trustees. Such an arrangement is objectionable if it is desired 
to take advantage of the rule or concession (from the tax- 
payer’s point of view it does not matter which it is) under 
which the acquisition by a life tenant of the interest in 
remainder does not cause a determination of the life tenant's 
interest, and thus does not give rise to a charge to estate duty 
under s. 43 of the Finance Act, 1940 (as amended). But the 
vital point in Oughtred’s case was not the nature of the con- 
sideration which the remainderman received but the fact 
that, the agreement being for value, the remainderman’s 
interest passed in equity to the life tenant as soon as the 
agreement was made, under the doctrine of constructive 
trusts. 

Avoiding estate duty 

On this footing, there seems to be no objection to the 
consideration taking the form usual in such transactions 
where the parties have an eye to the estate duty position, 
which is that of a cash payment. With this difference, the 
routine observed in Oughtred’s case should be carefully con- 
sidered and followed if stamp duty is to be reduced from a 
substantial to a nominal amount. But, above all, it must be 
remembered that this device can only work if the trust property 
consists of pure personalty. “ABC” 





HOWARTH, an assistant Kegistrar, 
has been appointed Kegistrar of Derby and Long Eaton, 
Ashbourne, Bakewell, Burton-on-Trent, Buxton and Matlock 
and Wirksworth County Courts and District Registrar in the 
District Registry of the High Court of Justice in Derby, in 
succession to Mr. N. V. Nutt, D.S.O., who has retired. 


Mr. GEOFFREY LEWIS 


Mr. Joun Lestie WILLIAMS, Registrar of the Blackwood 
group of County Courts, has been appointed Registrar ot 


Newport (Mon.), Abergavenny, Chepstow, Monmouth and 
Pontypool County Courts and District Registrar in the District 
Registry of the High Court of Justice in Newport (Mon.), in 
succession to Mr. E, Charles- Jones, who has retired, 
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INTENDING 


A LANDLORD of business premises may, either when serving 
a notice to terminate the tenancy under the Landlord and 
Tenant Act, 1954, s. 25, or when notifying opposition to 
a tenant’s request for a new tenancy made under s. 26, have 
occasion to state that, on the termination of the current 
tenancy, he intends to do something. For a notice to 
terminate, if it states that the landlord would oppose an 
application for a new tenancy, must state on which of seven 
grounds set out in s. 30 (1) he would do so ; and those are the 
grounds available to him when he notifies his tenant, in 
response to a request, that he will oppose an application to the 
court (s. 26); and intention is a feature of the last two 
grounds, s. 30 (1) (f) and (g). The landlord may, accordingly, 
have to indicate that on the termination of the tenancy he 
intends to demolish or reconstruct the premises, etc., or that 
he intends to occupy the holding for the purposes of a business 
to be carried on by him therein, or as his residence. 

A series of decisions has established that when the Act 
speaks of intention it means a firm and settled intention, 
and has shown how such intention can be manifested. The 
position was last examined in ‘‘ Notebooks” for 16th June, 
1956 (100 Sort. J. 446) and for 25th August, 1956 (100 
Sot. J. 628), and, in relation to special difficulties which 
limited companies or other bodies corporate may encounter, 
in articles which appeared in our issues of 22nd September 
and 24th November, 1956 (100 Sor. J. 695 and 851). 

Now a notice to terminate must be given not less than 
six months before the date of termination specified (s. 25 (2)) ; 
and a request for a new tenancy must ask for a tenancy to 
commence not more than twelve nor less than six months 
after the making of the request (s. 26 (2)), and the landlord’s 
notice of opposition must then be served within two months 
of that making (s. 26 (6)). 

And the question much debated in Betty's Cafés, Ltd. v. 
Phillips Furnishing Stores, Ltd. [1958] 2 W.L.R. 513; ante, 
p. 228 (H.L.), was whether a landlord must possess the 
necessary firm, settled and genuine intention when he serves 
notice, or whether he is entitled to succeed as long as he 
possesses it at the date of the hearing of the application for 
a new tenancy. 

Dates 


The tenants in the case made a request on 28th June, 
1955, and it asked for the grant of a tenancy to commence 
on 24th June, 1956. The landlords had, therefore, till 
28th August, 1955, in which to notify opposition ; and on 
15th August they did so, indicating reliance on s. 30 (1) (f) 
in these terms: ‘‘ The grounds on which we shall oppose 
any application which you may make to the court for the 
grant of a new tenancy of the said property are that on the 
termination of the current tenancy we intend to reconstruct 
the premises comprised in the holding or a substantial part 
of those premises or to carry out substantial work of con- 
struction on the holding or part thereof and that we could 
not reasonably do so without obtaining possession of the 
holding.” They issued an_ originating summons on 
27th October, 1955; this was adjourned into court, and 
heard by Danckwerts, J., on 16th April, 1956, and five 
following days. At 10 a.m. on 23rd April the landlords held 
a board meeting which resolved that, in the event of their 
obtaining possession, works which had been detailed in a 
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Landlord and Tenant Notebook 


TO INTEND 


specification dated January, 1955, be carried out and up to 
£20,000 spent on carrying them out, and that counsel in the 
application proceeding in the Chancery Division be authorised 
to give an undertaking, either to the court or to the applicant 
tenants, that the works would be carried out as soon as 
practicable in the event of possession being obtained. What 
had happened, of course, was that the evidence of fixity and 
genuineness of intention had so far been unconvincing. But 
the added strength did not avail the landlords at first instance, 
Danckwerts, J., holding, in a considered judgment, that unless 
the intention was shown to have existed when the landlords’ 
notice was given (and they were ‘“ quite unable to prove ”’ 
that it had) the application must succeed. 

The landlords appealed, and on 28th November, 1956, the 
Court of Appeal held, Lord Evershed, M.R., dissenting, that 
Danckwerts, J.’s view had been wrong in law: what mattered 
was that the fixed intention should exist at the date of the 
hearing. The House of Lords has now, Lord Keith dissenting, 
upheld the decision of the Court of Appeal. But the majority 
speeches stress different features and aspects of the paragraph. 


Grammar 


Lord Simonds based his view on the “ will’’ in s. 26 (1): 
‘. . . the landlord may give notice to the tenant that he wll 
oppose an application.’’ This, his lordship said, was the 
language of futurity. At the hearing he would appear and 
prove his avowed intention. This seemed to be, with all 
deference to those who took a different view, the plain English 
of s. 26 (6) and s. 30 (1) (f/). And, as to the argument 
that some of the seven grounds (disrepair, rent default, breach 
of covenant as to user, offer of alternative accommodation) 
related to the past, there was no reason why different grounds 
of opposition should not relate to different periods of time. 

The reasoning is cogent, but it may be said to over-simplify 
the problem, one for which the draftsmen of the Act are to 
blame. Auxiliary verbs and conditional moods require 
delicate handling ; one may recall the difficulty of construing 
the “if it is shown that the premises, in whatever state of 
repair they might be, would at or shortly after the termination 
of the tenancy have been or be pulled down ” of the Landlord 
and Tenant Act, 1927, experienced in Salisbury (Marquess) 
v. Gilmore [1942] 2 K.B. 38 (C.A.). After Hilbery, J., had found 
the words incapable of construction as they stood, the Court 
of Appeal worked out a solution, Greene, M.R.’s exposition 
being particularly illuminating. 

The provisions of Pt. II of the Landlord and Tenant Act, 
1954, are less complex, but, all the same, one may ask how is 
one to give effect to a requirement amounting to this: you 
are to state, to-day, that you will oppose (notice of opposition 
to request) or would oppose (notice to terminate) an applica- 
tion for a new tenancy, and will or would oppose it on the 
ground that you then intend—not will or would intend—to 
demolish the premises. 

In the case of a landlord’s notice to terminate, there is a 
prescribed form (Landlord and Tenant (Notices) Regulations, 
1957), No. 7, which (para. 3) breaks off when it has got to 
‘“T would oppose an application . . . on the ground that,” 
thus giving no guidance on the question whether, in the 
event of the ground being a para. (f) or para. (g) one, the 
landlord should proceed “I intend’ or “ I would intend.” 
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There is no prescribed form for notice of opposition on receipt 
of a tenant’s request. What the landlords’ notice in Betty’s 
Cafés, Ltd. v. Phillips Furnishing Stores, Ltd., had said was: 
“The grounds on which we shall oppose any application 
are that on the termination of the 


which you may make... . 
current tenancy we intend to reconstruct the premises . 
They can hardly have had the hearing of the application in 
mind. The “will oppose”’ of s. 26 (6) is indeed, as 
Lord Simonds stressed, the language of futurity ; but can 
this be said of the “ intend to demolish or reconstruct ”’ of 
s. 30 (1) (f)? The explanation is, no doubt, that s. 26 (6) 
visualises the possibility of a future application, while s. 30 
visualises a present one; but it would seem that the notice 
of opposition ought to have stated “ that we will intend to 
reconstruct.” 

And this accords with the speech of Lord Morton, who 
(unlike Lord Simonds) found the question one not easy to 
answer, but based his conclusion largely on the fact that 
s. 26 (6) provides that the notice “shall state on which of the 
grounds mentioned in s. 30 of this Act the landlord will 
oppose the application’: that date must be a date after 
service of the notice, and can only be the date when the 
opposition is heard. 

Good and honest 

But the view expressed by Lord Denning suggests that there 
is more to it than a question of dates and futurity. In effect, 
the view was that, while there must be a fixed intention 
when the opposition is heard, there must be some intention 
at the time when the notice is given. Notices of this kind 
were not pleadings; the tenant was entitled to be able to 
act on them. They must be good and honest, given in good 
faith ; and if the statement were untrue, the application should 
succeed. 

One can readily reconcile this with the object of the Act, 
but, again, the language does not seem to bear it out. It 
may have been noticed that the landlords’ notice did not 
say “‘ we will oppose ’’ but “ we shall oppose.” Inhabitants 
of some parts of the United Kingdom are known to depart 
from standard usage when it comes to choosing between 
“ will’? and “ shall’”’ (the classical example being, I think, 
“T will drown, no one shall save me ’’—not uttered by a 
suicide). In selecting “ we shall’”’ as the first person plural 
of “ the landlord will” in s. 26 (6) (“. . . shall state on which 
of the grounds mentioned in s. 30 of this Act the landlord 
will oppose the application ’’) the draftsman chose correctly. 
And this ‘“ we shall’’ accorded with the reasoning of Lord 
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Simonds, with its emphasis on futurity. But in case we 
should assume that a landlord anxious to obtain possession or 
meet a claim for a new lease can state all or any of the 
grounds in s. 30 (1) in the hope of ‘‘ something turning up ” 
(perhaps pleading that the Vagrancy Act, 1824, s. 4, prohibited 
him from consulting a fortune-teller) it is as well to peruse 
the speech delivered by Lord Denning. 

For Lord Denning regarded the notice served as a clear 
statement that at the time of giving it the landlord had 
formed the intention of reconstructing the premises; but 
agreed that the intention must be established at the time of 
the hearing. The learned law lord rather queried the finding 
that there had not been the necessary fixed intention at the 
time of the service ; but what mattered was that the notice 
had been given in good faith ; if there had been no intention 
at all at the time “I should have thought that the notice 
would be bad—voidable—liable to be set aside for fraudulent 
misrepresentation.”’ 


The moral for landlords 

It is, perhaps, unfortunate that the landlords in Betty’s 
Cafés, Ltd. v. Phillips Furnishing Stores, Ltd., conceded 
that they had not had such “ intention ”’ as is called for by 
the Act at the time when they served their notice ; for it 
would have been useful to have had this point gone into by 
the House of Lords. In both the dissenting judgment 
delivered by Lord Evershed, M.R., in the Court of Appeal 
and the concurring speech of Lord Denning to which I have 
just referred, views on that point coloured conclusions on that 
actually in issue, and it may be that some day what has been 
laid down about degree of fixity of intention and evidence 
thereof will be modified by the Appellate Committee. 

In the meantime, I suggest that a landlord should put 
himself in the position of a man whose finances permit him 
not only to hope but to expect to be able to buy a car some 
six months hence, and to acquire a garage some three months 
later. The indefinite article is used deliberately ; he need not 
be able to say how expensive a car and garage he contemplates. 
But he can say that in six months time, he “ will intend to 
acquire a garage.” I agree that ‘‘ I will intend to” (or even 
‘““T shall intend to”’) is an inelegant expression ; it may be, 
as Lord Denning said, a misuse of the English language. 
But it nonsense, Intention is “a present state of 
mind denoting what it is his purpose to do in the future,” 
the learned law lord observed. But cannot one have a further 
will be the subject of a second intention ? 


R. B. 


“ae 


is not 


purpose which 
Hence my admittedly inelegant title ! 


“THE SOLICITORS’ JOURNAL,” roth APRIL, 1858 


On the 10th April, 1858, THE SoLtciTors’ JOURNAL published 
this letter: ‘‘ Sir, Since I have been in the profession fines and 
recoveries have been abolished ; the lease for a year done away 
with; the county courts established ; new reduced scales of 
fees have been made and re-made ; fees on prosecutions reduced, 
so that no respectable attorney will conduct them; and by the 
3ills now before Parliament it appears that abstracts of title are 
to be shortened and that the Court of Chancery is to do all the 
It has also been discovered 


conveyancing business for the future. 
this is to be 


that solicitors get too well paid in bankruptcies ; 
avoided for the future by a reform of the bankruptcy laws 
I told you some little time ago that it appeared to me that one 
of the standing orders of the Houses of Parliament is ‘ Cut down 
the attorneys’ and solicitors’ fees’ and both Houses are 
acting well up to it. A classical examination is talked of to 
keep the profession respectable and select. It appears to me 
that in a very short time this will be needless, as there will be 
no applicants to get into a profession that will cost a vast deal 


of money to get into and after you get into it will starve you. 
The trade of a tailor or shoemaker will in a very short time, 1 
it is not already, be a more profitable business . Can you 
tell me, Mr. Editor, why £4 was taken off the certificates o! 
London attorneys, and only £2 off the country attorneys ? Can 
vou also tell me why the medical profession are not made to pay 
a certificate duty to enable them to practise as well as attorneys ? 

‘What is everybody’s business is nobody’s business,’ and 
so we stand still and see all this done without getting a guid pro 
quo... As the fees of attorneys are again to be greatly reduced, 
the stamp on articles of clerkship will, of course, be reduced and 
the certificate duty done away with and placed on the clerical 
and medical professions for a change. Ought not we who have 
paid {145 stamp duty to get into the profession to be allowed 
compensation for fees as well as the proctors ? By 
inserting these few hastily written remarks in your next Journal, 
an old subscriber and truly yours, A Country 


loss. of 


you will oblige 
Attorney.” 
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Thoughtful 
saving 


What do we mean by thoughtful saving? For one 
thing, investing only after careful consideration: 
for another, choosing forms of saving appropriate 
to the investor’s circumstances. The investor, 
who, after looking all round and noting the 
uncertainties of the times, says: ‘‘Safety-first 
must still be my rule’’, is a thoughtful saver, 

He finds in Abbey National all the security 

he can require. 


But thoughtful saving involves more than 
security. An excellent service, including 
convenient withdrawal facilities, means much: 
it is assured in Abbey National. : 


Finally, thoughtful saving implies a good rate 
of interest in relation to the security. A return 
equivalent to £6.1.9d. per cent. is offered to the 
Abbey National investor who pays income tax 
at the standard rate. In short the 

thoughtful saver will find investment in the 
Abbey National an attractive proposition 

from every point of view. 


For further particulars, write for the Society’s 
Investment booklet, or, better still, call in and have 
achat at your local Abbey National Office. 


ABBEY 
NATIONAL 


BUILDING SOCIETY 
Member of The Building Societies Association 


A national institution with 
assets of £278,000,000 


Branch and other offices throughout the United Kingdom: 
see local directory for address of nearest office 


ABBEY HOUSE . BAKER STREET . LONDON N.W.1 . Tel: WELbeck 8282 
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Local Organisers and 
Collectors give their help free 


One day in the year—Poppy Day—is 
devoted to Haig’s Fund. Upon the 
money collected depends—to a 

great extent—the existence of the 
largest welfare organisation of its kind 
in the world. 


The needs of the ex-service 

community do not lessen with the 
years and Poppy Day donations cannot 
alone finance current commitments 
and the urgent expansion programmes 
at present under way. 


Will you therefore please remind 
your clients that legacies and bequests 
in favour of Haig’s Fund are of 
paramount importance. 


BRITISH LEGION 
HAIG’S FUND 


(Registered under the War Charities Act, 1940) 
PALL MALL, LONDON, S.W.1 


Telephone: WHltehall 8131 
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HERE AND THERE 


SCHOOL AND ITS HALL 

ONE should not ignore the misfortunes of one’s neighbours 
and the Mercers’ School and THE SoLicitors’ JOURNAL are 
very near neighbours, the Journal more than half-way to 
the top of Fetter Lane, the School hidden away behind the 
buildings of its north-west corner. Moreover, the School 
has a very interesting legal connexion, for embedded in its 
Victorian and later buildings is the tiny and charming Hall 
of Barnard’s Inn, formerly an Inn of Chancery subject to 
the jurisdiction of Gray’s Inn. The little Hall is 36 feet 
long, 22 feet wide and 30 feet high and once it was the centre 
of an oasis of quiet, like a miniature Staple Inn, separating 
two little courts with shady trees and_ flower-decorated 
window sills. The Inn was damaged in the Gordon Riots 
of 1780, when the mob sacked the distillery next door, but 
it survived. Even then, however, its connexion with the 
law was becoming tenuous. The system under which it had 
been a sort of preparatory law school for Gray’s Inn had 
long fallen into desuetude. No longer did Gray’s Inn send 
it Readers to lecture and supervise its moots. The Mercers’ 
School may not vanish after all; it seems that in some 
quarters a determined effort is to be made during the next 
fifteen months to save its life. But if it does vanish a great 
deal of vigilance will have to be exercised to save the old 
Hall of Barnard’s Inn from the usual house-breakers’ gang. 
There is too little left of the Inns of Chancery for London 
to be able to spare it, even apart from its intrinsic merit. 
Thanks to the public spirit of its present owners, Staple 
Inn has been not only preserved but lovingly restored. 
A purchaser of this site might be far less public spirited 
and might present tardily protesting Londoners with a 
fait accompli of demolition before they were properly aware 
of what he was about. Even if he had got no further than 
architectural plans, that would be ground enough for a 
blackmailing demand for enormous compensation for holding 
his hand. All the well-worn arguments about the absolute 
economic necessity for packing every possible square inch of 
floor space on to the site could be confidently and plausibly 
advanced, and, at the end of the day, another piece of London 
would die, like Clifford’s Inn and Clement’s Inn and New 
Inn; something unique would be lost to make way for 
something else which might just as well be anywhere between 
Hackney and Hammersmith. 


EDUCATION AND BUILDINGS 
It is a melancholy commentary on the Education Act that 
a well-loved and highly efficient school, which for 500 years 
has been providing first-class education for boys of modest 
means, should be allowed to die because the Ministry refuses 
to include it in the list of Direct Grant Grammar Schools. 
The ostensible ground of the refusal is that its buildings are 
not in accordance with modern standards (like half the 
buildings of Eton, Winchester, Oxford, Cambridge, Durham 
Cathedral close, St. James’ Palace, Westminster School, 
Windsor Castle, Knole House, Amberley Village and the 
Inns of Court). As one of the senior boys said: “ The 
Ministry of Education seems to be thinking more of buildings 
than of standards of education.” ‘“ And no one in the school 
complains about the buildings” added another. There was 
an old song (Edwardian, I think) which went like this :— 
“ They may build their ships, my lads, 
And think they know the game. 
But they can’t build the Boys of the Bulldog Breed 
Who’ve made Old England’s name.”’ 
To the Ministry of Education one might say :— 
“You may build your schools, my lads, 
And think you know the game.”’ 
But steel and concrete and glass and teachers mass-produced 
like mere technicians do not add up to education. Education 
is not a comnwdity like cheese or margarine or soap that can 
be turned out to plan in any given quantities in hygienic 
factories. A teacher of genius, or even talent, can teach in 
a barn or under a hedge or at a street corner. If he has 
loads of expensive equipment, so much the better, no doubt, 
but he can manage with less. But loads of equipment in 
the most modern school building that Corbusier could have 
designed will never teach a child anything without a dedicated 
teacher. First things first. Dogmatic worship of mere 
building and equipment is idolatry, not education. Apart 
from the old Hall, the buildings of the Mercers’ School 
are neither modern nor outstandingly attractive, but it is 
fulfilling its function and educating boys well. It is con- 
veniently situated to serve both north and south London. 
In the circumstances, there must be some way of driving a 
scholastic coach through the Education Act. As the bells 
said to Dick Whittington, one of the School’s early pupils, 
“ Turn again.” RICHARD Roe. 





QUEEN’S COUNSEL 

The Queen has approved on the recommendation of the 
lord Chancellor, the names of the following for appointment 
to the rank of Queen’s Counsel: Mr. KENNETH WULSTON 
MACKINNON, Mr. ROBERT STEPHEN LAzaArus, Mr. JOSEPH ARTHUR 
GRIEVES, Mr. RALPH KILNER Brown, Mr. ROBERT GORDON 
CLover, Mr. ArtTHUR JAMES IRVINE, Mr. ROGER FRAY GREEN- 
WOOD ORMEROD, Mr. ARTHUR BRIAN Boy Le, Mr. JOSEPH BUSHBY 
Hewson, Mr. JoHN Lewis ARNOLD, Mr. Davip PowELL Croom- 
JouNson, Mr. CHARLES FLETCHER FLETCHER-COOKE, Mr. MATTHEW 
ANTHONY LEONARD Cripps, Mr. VictokR ALBERT CHARLES 
DURAND, Mr. RicHARD MARTIN BINGHAM, Mr. JOHN PASSMORE 
WIDGERY. 


Mr. Davip HALL, deputy town clerk of Stafford, has been 
appointed deputy town clerk of Gloucester, with effect from 
2nd June, in succession to Mr. T. Foorp, who has been appointed 
deputy town clerk of Brighton. 


LAW REFORM COMMITTEE 


The Lord Chancellor has invited the Law Reform Committee 
to consider whether, having regard in particular to the decision 
in A. R. Wright & Son, Ltd. v. Romford Borough Council [1957 
1 Q.B. 431, any aiterations are desirable in the law as to the 
formalities required in the case of contracts made by, or notices 
or other documents required to be given or executed by, bodies 
corporate not being companies within the meaning of the 
Companies Act, 1948. Anyone wishing to make representations 
to the committee on this subject should communicate with the 
secretary, Law Reform Committee, Lord Chancellor’s Department, 
House of Lords, London, S.W.1. 


At the 139th annual general meeting of the BirminGHAM Law 
Society, held on 26th March, the following officers were elected 
for the following year : president, Mr. G. M. Butts ; vice-president, 
Mr. J. K. Walker ; joint hon. secretaries and treasurers, Mr. David 
C. Stevens and Mr. M. P. C. Hayes. 
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RENT ACT 


Readers are cordially invited to submit their problems, 
whether on the Rent Act, 1957, or on other subjects, to the 
‘ Points in Practice ’’ Department, ‘‘ The Solicitors’ Journal,’’ 
Oyez House, Breams Buildings, Fetter Lane, London, E.C.4, 
but the following points should be noted : 


1. Questions can only be accepted from registered 
subscribers who are practising solicitors. 


2. Questions should be brief, typewritten im duplicate, 


and should be accompanied by the sender’s name and 
address on a separate sheet. 


3. If a postal reply is desired, a stamped addressed 
envelope should be enclosed. 


Schedule I—ADJUSTMENT OF RENT FOR DISREPAIR 


Q. Our client, the tenant of a dwelling-house with a 
rateable value of under £30, was served with a notice of increase 
of rent (Form A) under the Rent Act, 1957, on 23rd July, 
1957. On 8th August, 1957, the tenant posted by registered 
post to his landlord a notice of defects of repair (Form G). 
The landlord on 20th September, 1957, gave an undertaking 
(Form H) to carry out certain of the repairs set out in our 
client’s notice dated 8th August, 1957. As the landlord 
had not included certain of the defects in his undertaking, 
the tenant applied (on Form I) to the local council for a 
certificate of disrepair. The council served a notice on 
26th November, 1957, of their intention to issue a certificate 
of disrepair, and the landlord, on 9th December, 1957, under- 
took to remedy the defects proposed to be included in the 
certificate of disrepair (Form K). Will the tenant now be in 
order in so adjusting the rent as provided by the Rent Act, 
1957, as from 21st March, being a date which is.six months 
after the landlord served Form H, or will our client have to 
wait until six months after 9th December when the landlord 
served Form K ? 

A. We consider that the tenant must wait until six months 
after 9th December, 1957, before he can adjust his rent in 
accordance with the provisions of Sched. I to the Rent Act, 
1957. The tenant had not agreed in writing to accept as 
sufficient the defects that the landlord was prepared to 
remedy, and applied for a certificate of disrepair. In our 
opinion, as the tenant rejected the landlord’s undertaking 
of 20th September, 1957 (Form H), which was not an under- 
taking to remedy all the defects listed by the tenant, that 
undertaking was of no legal effect and the position must be 
looked at as if it had never been issued. 


Schedule V—VARIATION OF GROSS VALUE—CHANGE IN 
CIRCUMSTANCES 


Q. A client of ours owns premises consisting of three floors, 
the two upper floors of which were requisitioned by the local 
authority and de-requisitioned on 20th November, 1957, 
our client agreeing to accept the two licensees of the council 
as statutory tenants of the first and second floors respectively. 
On 7th November, 1956, the whole property was assessed as 
one hereditament with a gross value of £70 and a rateable 
value of £52. Asa result of a proposal dated 20th September, 
1957, and by directions of the valuation officer dated 
20th November, 1957, with effect from 26th August, the 
property was assessed as follows :— 


Gross Rateable 
Value Value 
£ £ 
32 22 


Rooms, ground floor a wa a 
first and second floors .. +4 31 


” 


267 


‘Vol. 102 


PROBLEMS 


The local authority state that the above proposal was made 
as a result of the imminent de-requisitioning. Does this 
case fall within the words of Sched. V, Pt. II, para. 6: “If 
in pursuance of a proposal . . . made on the ground of a 
change . . . in the circumstances of occupation..." so 
that our client should calculate his notice of increase in rent 
on the gross value assessment operating from 26th August, 
1957, rather than the gross value assessment as shown on 
7th November, 1956 ? 


A. In our opinion a proposal made because the occupiers 
of premises had ceased to be licensees of the local authority 
and had become tenants of the owner would be made on the 
ground of a change in the circumstances of occupation within 
the Rent Act, 1957, Sched. V, Pt. II, para. 6. It is difficult, 
however, to see how this can apply on the facts of the problem. 
A proposal made on the ground of some change in the circum- 
stances of occupation would in normal cases take effect from 
the date of that change. The change in the circumstances 
of occupation took place on the de-requisitioning on 
20th November, 1957, yet the proposal was made on 
20th September, 1957, with effect from 26th August, 1957. 
There is nothing to suggest why the latter date was chosen, 
but it can hardly relate to a change in the circumstances of 
occupation which did not take place until some three months 
later. Because, therefore, the proposal was made before the 
change in the circumstances of occupation, we cannot see 
how it can be said to have been made on the ground of that 
change. 


Notice of Increase-——RENT FIXED By LocaL AUTHORITY 


Q. A client of ours owns a cottage, in respect of which the 
rent is 6s. 6d. a week. Prior to July, 1957, he successfully 
made an application for an improvement grant and in view 
of the extensive improvements to be done, the council fixed 
the new rent at 25s. a week, plus rates. The work has now 
been completed and we wish to raise the rent, which will be 
approximately 28s. a week. We do not think there is much 
doubt that, in accordance with s. 20 of the Act, we are entitled 
to charge this rent, which is substantially greater than it 
would be if the new rent had to be based on the new gross 
value. The tenant, of course, has been living in the property 
throughout the alterations, and naturally our client, who has 
spent some considerable amount of money, wishes to obtain 
the increase in rent as soon as possible. None of the forms 
under the Rent Act appear to us to be applicable ; are we, 
therefore, correct in our assumption that as no form is provided 
we merely have to give the tenant written notice, by way of 
letter, to pay the increased rent as from the next date on 
which rent becomes payable ? 


A. The tenancy is controlled and the rent at present 
recoverable is less than the rent limit. The only provision 
for increasing a rent at present below the rent limit is contained 
in s. 2 of the Rent Act, 1957, and we consider that notice 
under that section must be served before the rent can be 
increased. It seems that in the present case the result of 
multiplying the gross value by two is less than the amount 
fixed by the local authority as the rent, and accordingly 
the rent limit is the latter amount (s. 20 of the 1957 Act). 
Paragraph 6 of the prescribed notice of increase (Form A) 
is, therefore, inappropriate and will require adapting. That 
can be done by stating the amount of the rent and that it 
was fixed by the local authority (with reference to the 
statutory provision under which it was done) and giving an 
explanatory note of the effect of s. 20. 
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COUNSEL’S FEES IN INTERLOCUTORY WORK 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 

A further joint statement by The Law Society and the Bar 
Council on junior counsel’s fees for interlocutory work in the 
High Court has been published in the April issue of the Law 
Society's Gazette. The statement recalls that made in September 
last year relating to fees for interlocutory work in the Chancery 
and Queen’s Bench Divisions (see 101 Sot. J. 718), in which it 
was stated that the question of interlocutory fees in the Probate, 
Divorce and Admiralty Division was still under consideration. 
The present Joint Statement continues : 

“The Law Society and the Bar Council have now agreed 
to extend the recommendations contained in the Joint State- 
ment published in the September, 1957, issue of the Gazette, at 
p. 479, to the Probate, Divorce and Admiralty Division with 
effect from Ist May, 1958. In applying the recommendations 
to matrimonial causes in this Division, both The Law Society 
and the Bar Council recognise that in some cases an increase of 
100 per cent. would be too high, while in others, owing to the 
complexity or importance of the work, even an increase of 
100 per cent. would be too low ; for example, it is not proposed 
that the fee for the simplest interlocutory matter should be 
automatically doubled. However, even in the simplest cases, 
it is agreed that an increase of 50 per cent. is justified except as 
regards conference fees on interlocutory or ancillary briefs. 

The above Joint Statement regarding the Probate, Divorce 
and Admiralty Division is published with the approval of the 
Lord Chancellor and the President of the Probate, Divorce 
and Admiralty Division.” 


In the light of this statement the following Practice Note has 
een issued by the Senior Registrar : 


_ 


PRACTICE NotE.—Statement on the application of the Joint 
Statement by The Law Society and Bar Council on Junior 
Counsel's fees for interlocutory work in matrimonial causes. 

In view of the diversity of the interlocutory work in matri- 
monial causes, the following notes for guidance are issued by 
the Registrars of the Divorce Registry as representing a 
statement of the policy which will in future be adopted by the 
taxing authorities in applying the Joint Statement to matri- 
monial causes. 


1. A substantial amount of the interlocutory work in matri- 
monial causes will fall into the category which justifies the 
allowance on taxation of an increase in fees of only 50 per cent. 
rather than 100 per cent., for example: 

(a) Settling simple petitions, except where cruelty, or con- 
structive desertion, or two or more different matrimonial 
offences together, are alleged, where a higher fee will be allowed. 

(6) Short and simple Advices on Evidence in undefended 
causes which will always be allowed. 

(c) Short Conferences or Opinions on a short point. 

(d) Formal Answers or Replies. 

2. Higher fees, however, will be allowed in such super- 
ficially simple work if it can be shown that in a particular case 
Counsel has had to put more than the usual amount of time into it. 


3. It is intended that in all other classes of work fees allowed 
shall ordinarily be raised by 100 per cent. and in proper cases 
by a greater percentage, so that in the aggregate, taking into 
account brief fees in ancillary matters, Counsel's fees allowed 


The seventy-third annual general meeting of the CHESTER AND 
NorTH WALES INCORPORATED LAW Society was held at the 
Castle, Chester, on Wednesday, 26th March, 1958, when the 
following were appointed as officers for the ensuing year: 
President, Mr. T. Wayman-Hales; Vice-President, Mr. E. A. 
Harris; Hon. Treasurer, Mr. H. L. Birch; Hon. Secretary, 
Mr. J. C. Blake. The following were elected to serve on the 
committee: Mr. R. H. Salmon, Mr. G. L. Hartley, Mr. R. H. 
Ellis-Davies and Mr. W. Edgar Rees. Mr. Charles P. Roberts 
was elected in place of Mr. E. A. Harris (elected as 
Vice-President). 

The annual dinner was held on the evening of the same day 


for interlocutory work shall be increased by something approxi- 
mating to 100 per cent. It is not proposed that the conference 
fee allowed on an interlocutory or ancillary brief should be 
increased. 
B. LONG, 
Senior Registrar. 
Principal Probate Registry, 
Somerset House, Strand, 
London, W.C.2. 


24th March, 1958. 


PERSONAL INJURY CASES IN THE QUEEN’S BENCH 
DIVISION 
The April issue of the Law Society's Gazette also amplifies the 
September, 1957, joint statement in its application to inter- 
locutory work in personal injury cases in the Queen’s Bench 
Division, as follows: 

“Consequent upon the Joint Statement regarding the 
Chancery and Queen’s Bench Divisions, The Law Society and 
the Bar Council have agreed and publish below ‘ market rate ’ 
fees for interlocutory work in personal injury cases. The 
marking of such fees in every case remains in the discretion 
of the instructing solicitor and their acceptance in the discretion 
of counsel concerned. Where the case is of exceptional 
simplicity or where hardship exists, solicitors would be justified 
in marking papers at lower fees than those set out. Similarly, 
where higher fees than those shown in the list are warranted, 
solicitors would be justified in marking the papers accordingly. 
It is agreed that these ‘ market rate ’ fees shall have effect from 
Ist May, 1958. 

Personal 
Injury Cases 
(Excluding Running- 


Interlocutory Item Running- Down Cases 
Down Cases) 
Guineas Guineas 
Writ Generally Endorsed Zz 2 
Statement of Claim te 6 5 
Defence with or without 6 5 
Counter-Claim 
Defence Plain Admission 2 2 
Particulars, Kequest and 3 3 
Answer 
Reply with or without 4 4 
Defence to Counter- 
Claim 
Third Party Notice oe 4 4 
Interrogatories and 4 4 
Answers 
Affidavits .. Bs i 4 4 
Advice on Evidence sf 6 5 
Opinion (including 6 6 
Opinion on Appeal) 
Opinion on Quantum 4 4 
only 
Further Opinion .. ‘ 3 3 
Notice of Appeal to Court 5 or 4 1 5 or 4 if 
of Appeal and Counter- settled with settled with 
Notice Opinion on Opinion on 
Appeal Appeal 
Brief on Summons before 5 to include 5 to include 
Master Conference Conference 
Brief on Appeal to Judge- 8 to include 8 to include 
in-Chambers Conference Conference.” 


at the Blossoms Hotel, Chester. Mr. lan D. Yeaman (President 
of The Law Society) was present and other guests included : 
His Honour Judge H. Emlyn Jones, Dr. G. H. Collier (President 
of the Chester and North Wales Medical Society), Mr. G. Burkin- 
shaw (Town Clerk, Chester), Mr. Roland Marshall (Hon. Secretary, 
Associated Provincial Law Societies), Mr. G. B. Elphick (Chairman 
of the Chester and North Wales Branch of the Liverpool Society 
of Chartered Accountants), Mr. R. B. Hill (President of the 
Insurance Institute of Chester), Mr. J. A. Broady (President of the 
Chester, Wrexham and District Centre of the Institute of Bankers) 
and Mr. N. C. Adnitt (Chairman of the Chester Association of 
Auctioneers, Estate Agents, Surveyors and Valuers). 





—_— 





“ The Solicitors’ Journal 
Saturday, April 12, 1958 


(Vol. 102] 269 


NOTES OF CASES 


The Notes of Cases in this issue are published by 


arrangement with the 


Council of Law Reporting, and full reports will be found in the Weekly Law Reports. 
Where possible the appropriate page reference is given at the end of the note. 


Court of Appeal 


SALE OF REVERSION: VALUE OF 
OPINION OF VENDOR’S SOLICITOR 
INDUCING PURCHASE 

Brown v. Raphael 
Lord Evershed, M.R., Romer and Ormerod, L.JJ. 
3rd October, 1957 

Appeal from Upjohn, J. 

The sale particulars prepared for the vendor of an absolute 
reversion in a trust fund on the death of an annuitant contained 
the statement that the annuitant was “ believed to have no 
aggregable estate.’”” The vendor was selling as the trustee in 
bankruptcy of the beneficial owner. The name of the (well 
known) firm of solicitors who had prepared the particulars was 
printed in bold type. In fact, the statement in question was 
made by a litigation clerk who was dabbling in conveyancing 
and who, it was found, had no inkling of the meaning or the 
materiality of the statement. No sufficient inquiries as to the 
probable size of the annuitant’s estate had in fact been made. 
The purchaser sought rescission. The judge acquitted the 
defendant vendor and his agents and representatives of dis- 
honesty, but he held that the purchaser was entitled to relief 
on the basis of an innocent material misrepresentation on which 
he had acted. The defendant appealed. 

LorD EVERSHED, M.R., said that to succeed on the sole ground 
now remaining, that of innocent misrepresentation, the plaintiff 
had to establish that there was a representation of a material 
fact which was untrue and that the plaintiff in entering into the 
contract had acted in reliance on that representation. The 
statement of belief that the annuitant had no aggregable estate 
was a statement of opinion, but as was pointed out in Smith v. 
Land and House Property Corporation (1884), 28 Ch. D. 7, at p. 15, 
such a statement often involves a statement of a material fact. 
For that possibility to arise one party had to be better equipped 
with information or the means of information than the other. 
Each case depended on its facts and in this instance the principle 
applied. The statement obviously and vitally affected the 
subject-matter being offered for sale and anyone experienced 
in dealing with such interests would be very much alive to that. 
The statement was made by a well known firm of solicitors of 
standing and repute. The language used would be intended 
to be understood as implying and carried with it the repre- 
sentation that persons who knew the significance of the matter 
and who were experienced and competent to look into it were 
expressing a belief founded on substantial and reasonable 
grounds. On the facts the vendor’s knowledge or means of 
knowledge were far superior to those of the purchaser. It was 
plain on the facts that the inquiries made formed no basis 
whatever on which a responsible person could put forward that 
view as an inducement to come and buy the reversion. Counsel 
for the defendant had submitted that, even if that were so as far 
as the solicitors were concerned, it was not unreasonable for the 
vendor, relying on his advisers, to believe that the annuitant 
had no aggregable estate. That could not be right. The defendant 
had asserted the belief and he had to abide by the consequences. 
\ll that his solicitors had put forward he must be treated as 
having put forward himself. Finally, it was clear that the 
purchaser had relied on the representation. 

Romer, L.J., delivered a concurring judgment and ORMEROD, 
L.J., agreed. Appeal dismissed. 

APPEARANCES: I. J. Lindner, Q.C., and T. Michael Eastham 
(Oscar Mason & Co.); C. Montgomery White, Q.C., and E. I. 
Goulding (Charles H. Wright & Brown). 


[Reported by Miss E. DANGERFIELD, Barrister-at-Law] 


RESCISSION : 
INTEREST : 


[2 W.L.R. 647 


FACTORY : DANGEROUS MACHINERY: FENCING: 
INJURY FROM FENCE 


Rutherford v. R. E. Glanville & Sons (Bovey Tracey), Ltd. 


Lord Goddard, C.J., Morris, L.J., and McNair, J. 
10th February, 1958 


Appeal from Streatfeild, J. 


The plaintiff was employed in the defendants’ factory on a 
cutting machine which incorporated an abrasive carborundum 


wheel. The wheel, which revolved at a high speed and which was 
apt to disintegrate, was guarded by a fence in the shape of a hood. 
While the plaintiff was working on the machine, the wheel 
disintegrated and lifted the guard in such a way that it struck 
and injured the plaintiff. The trial judge dismissed an action 
founded on a breach of statutory duty under ss. 14 and 16 of the 
Factories Act, 1937, and on negligence at common law. The 
plaintiff appealed, on the sole ground of breach of statutory duty. 

Morris, L.J., said that it seemed to him that there were two 
main questions. First, had there been a breach of the obliga- 
tions under s. 14? Secondly, if there had been such a breach, 
had the injury which the plaintiff had suffered resulted from the 
breach of s. 14? His lordship said that it was really common 
ground that the abrasive wheel was a dangerous part of the 
machinery. His lordship could not appreciate the notion which 
was advanced that there had been secure fencing, albeit by 
a fence that was admittedly insecure, inasmuch as it left its 
position. His lordship was, therefore, of the opinion on the 
first question that there was a dangerous part which had to be 
securely fenced and which, on the facts of this case, had not 
been securely fenced. There was, therefore, a breach of the 
obligation under s. 14. On the second question his lordship 
said that there was an obligation to prevent the dangers that 
would result from this dangerous part of this machine. The 
dangers to which the plaintiff had been exposed included the 
liability to encounter the forces of disintegration. It was those 
very forces which had come into being and which had projected 
the guard itself so as to cause it to have been the actual immediate 
instrument of the physical injury to the plaintiff. His lordship 
would allow the appeal. 

LorD GopparD, C.J., and McNair, J., delivered concurring 
judgments. Appeal allowed. 

APPEARANCES : John Thompson, Q.C., and E. H. Laughton-Scott 
(Arnold Carter & Co., for Hamlyn Taylor & Neck, Paignton) ; 
Montague Berryman, Q.C., and D. P. Croom-Johnson (Pullan, 
Davies & Co., Leeds). 


[Reported by Davin Catcutt, Esq., Barrister-at-Law} [1 W.L.R. 415 


PRACTICE: COURT OF APPEAL: HEARING IN 
CAMERA : APPLICATION FOR PRIVATE 
EXAMINATION OF WITNESS 
In re Green (a Bankrupt) ; ex parte The Trustee 


Jenkins, Romer and Ormerod, L.JJ. 18th March, 1958 


Application ex parte. 

The trustee in bankruptcy of one Green, in view of certain 
matters which had come to his knowledge, desired to have a 
private examination of one M, who (it was said) had had dealings 
with the debtor in the past. An ex parte application pursuant to 
s. 25 of the Bankruptcy Act, 1914, having been refused by the 
registrar, the trustee renewed the application before the Court of 
Appeal. Counsel for the trustee stated that the trustee desired 
that the application might be heard in camera. It was first before 
the court on 10th March and was adjourned. As a result of the 
publicity which it received on that occasion, annoyance was 
caused to the debtor and the proposed witness, who was also 
made aware of the trustee’s desire to have him examined. 
Moreover, the interests of justice required that the application 
should not be heard in public. The trustee’s report prepared 
pursuant to r. 72 in support of the application was highly 
confidential ; it was not disclosed to anyone, was not placed 
on the file, and was not used in any other proceedings. To read 
in open court the matters on which the trustee relied would be 
to disclose the applicant’s brief to the proposed witness, and 
might go far to destroy the purpose of the examination which 
was sought. The jurisdiction of the bankruptcy court might 
in general be exercised in chambers, except for certain specified 
matters of which this was not one; sees. 101. This was not an 
appeal but the renewal of an application, and for this purpose 
the Court of Appeal was exercising the original jurisdiction of 
the registrar and bankruptcy judge, and was “‘ the court” as 
defined by s. 167. The Court of Appeal had jurisdiction to 
hear matters in camera when justice so demanded; see the 
notes to Ord. 36, r. 1, and Ord. 58, r. 9, in the Annual Practice. 
This was the result of certain decisions ; there was no specific 
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rule to that effect ; see In ve Agricultural Industries, Ltd. 1952} 
1 All E.R. 1188. That case dealt with litigation inter partes. 
This was an a fortiori case, as it had been frequently stated 
that proceedings under s. 25 were a matter between the trustce 
and the bankruptcy court and involved no ls. Even in litigation 
there were exceptions to the rule that the Court of Appeal should 
not sit im camera; see Scott v. Scott (1913) A.C. 417. 


Jenkins, L.J. (after the court had conferred), said that in 
the interests of justice the application was one which was proper 
to be heard in camera. The court would therefore direct that 
the court should be cleared of everyone except the party and the 
solicitor. 


APPEARANCES: Muiv Hunter (Tvinghams). 


[Reported by F. R. Dymonp, Esq., Barrister-at-Law] [1 W.L.R. 405 


COPYRIGHT: GRAMOPHONE RECORDS: 
SALE “ BY RETAIL” 


Chappell & Co., Ltd. v. Nestlé Co., Ltd., and Another 


Jenkins, Romer and Ormerod, L.JJ. 19th March, 1958 


Appeal from Upjohn, J. 

The Copyright Act, 1956, provides by s. 8 (1): “‘ The copyright 
in a musical work is not infringed by a... manufacturer. . . 
who makes a record of the work . . . if— .. . (b) before making the 
record the manufacturer gave to the owner of the copyright the 
prescribed notice of his intention to make it; (c) the manufac- 
turer intends to sell the record by retail, or to supply it for the 
purpose of its being sold by retail by another person ’’ and pays 
the prescribed royalty. The Copyright Royalty System (Kecords) 
Regulations, 1957, provide that the notice shall state “ the 
ordinary retail selling price ’’ of the record, such price being “‘ the 
marked or catalogued selling price ’’ or the highest price ordinarily 
charged to the public. The H company manufactured and sold 
to the N company, who were manufacturers of milk chocolate, 
a number of gramophone records of a work which was “ musical ”’ 
within the meaning of the Copyright Act, 1956, and the copyright 
of which belonged to the plaintiffs. The recording was made on 
a thin film of cellulose acetate adapted for mounting on cardboard 
discs which were supplied by the N company and bore matter 
advertising their chocolate, the price charged being fourpence 
per record. The N company advertised the records for sale to 
the public at the price of Is. 6d. cach, but with a stipulation to 
the effect that intending purchasers must in respect of each record 
send in addition three wrappers from sixpenny packets of their 
milk chocolate. The company made a profit on each transaction. 
The wrappers when received were worthless and were thrown 
away. By a motion, which was treated by consent as the trial 
of the action, the plaintiffs sought to restrain the two companies 
from manufacturing and selling the records on the ground that 
the transactions involved breaches of copyright in that the H 
company did not intend to sell the records ‘‘ by retail,’ or to 
supply them for the purpose of their being sold ‘‘ by retail’ by 
another person, within the meaning of s. 8. Upjohn, J., gave 
judgment for the plaintiffs. The defendants appealed. 


ORMEROD, L.J., said that the defendants’ contention was that 
a sale “ by retail’’ meant a sale to the consuming customer as 
opposed to a sale to the trade. The plaintiffs said that it meant 
a sale in the ordinary course of a trader’s business and not by a 
transaction such as the present, which was an advertising scheme 
involving consideration other than cash and limiting the class of 
purchaser. The true distinction seemed to be between a sale 
to the trade on the one hand, and to the consuming customer on 
the other, as Lord Dunedin had put it in Turpin v. Middlesbrough 
Assessment Committee 1931 A.C., at p. 473. The object of the 
condition was to limit the class of purchaser to those who qualified 
themselves in the manner required ; it did not have the effect 
of making the wrappers part of the purchase price; nor could 
the advantage to the N company of the advertising be regarded 
as part of the consideration. The fact that the consideration 
should be regarded as purely cash defeated a further argument of 
the plaintiffs to the effect that the manufacturers could not give 
the prescribed notice of their intention to manufacture, as the 
ordinary retail selling price could not be ascertained. The 
appeal should be allowed. 

JENKINS, L.J., agreed. 

Romer, L.J., dissented. Appeal allowed. Leave to appeal. 
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APPEARANCES: Guy Aldous, Q.C., and John Whitford 
(McKenna & Co.); John Cope (Howe & Rake); K. EF. 
Shelley, Q.C., and P. Stuart Bevan (Syvrett & Sons). 


[Reported by F. R. Dymonp, Esq., Barrister-at-Law [2 W.L.R. 657 


Chancery Division 


VENDOR AND PURCHASER: SPECIFIC 
PERFORMANCE: TITLE DERIVED FROM 
AMBIGUOUS WILL 
Wilson and Another v. Thomas 

Roxburgh, J. 26th February, 1958 

Action. 

By an oral agreement at an auction sale, subject to certain 
printed conditions, the plaintiffs agreed to sell and the defendant 
agreed to buy the plaintiffs’ reversionary shares of and interests in 
certain trust funds, the title to which depended on a will which 
contained a latent ambiguity requiring extrinsic evidence to 
resolve it. The defendant refused to complete on the ground that 
the plaintiffs had failed to make a good title. In an action for 
specific performance of the agreement, the plaintiffs sought to 
adduce extrinsic evidence which they contended would resolve the 
latent ambiguity and clear their title. One of the conditions of 
sale provided: ‘‘ A purchaser shall assume as is the case that 
the persons who executed a [certain] deed of family arrangement 
are the same persons as the beneficiaries under the will . 
The purchaser objected that this was misleading, as a perusal of 
the documents showed the assumption to be untrue in fact. 

ROXBURGH, J., said that although on a vendor and purchaser 
summons it was the duty of the court in ordinary cases to construe 
a will or document forming part of the title, it was plain that 
when there was real difficulty in construing a will and when 
there was, according to the rules of court, a very easy method 
in which that construction could be determined in such a manncr 
as to bind everybody, viz., by originating summons, it was 
not right for the court to force a title on a purchaser which 
merely might mean that he was buying a law suit. It would be 
altogether wrong to allow this specific performance action to 
become a medium to construe the will in the absence of a large 
number of persons beneficially interested and when the evidence 
which they might be able to give might have a vital bearing on 
the result. Accordingly, the title was too doubtful to force on 
the purchaser by an order for specific performance. Judgment 
for the defendant. 

APPEARANCES: Roy Woolley (Ridsdale & Son, for Rex Taylor 
and Co., West Kirby); I’. G. King (Edward Montague Lazaru 
and Son). 

[Reported by J. D. Pennincron, Esq., Barrister-at-Law] [1 W.L.R. 422 


INCOME TAX : COMPANY DIRECTOR : PAYMENTS 
UNDER AGREEMENT FOR SPECIAL SERVICES TO 
“HIS EXECUTORS ADMINISTRATORS OR 
ASSIGNS”: TAX AFTER DEATH 


Westminster Bank, Ltd. v. Barford (Inspector of Taxes) 


Vaisey, J. 7th March, 1958 


Appeal from the Commissioners for the Special Purposes of the 
Income Tax Acts. 

Under an agreement dated 9th December, 1938, a company 
agreed to pay its managing director in respect of special services 
rendered by him to the company the sum of £3,000 and certain 
annual payments of varying amounts, payable to him, his 
“executors administrators and assigns.’ He died in 1941. 
The payments were to cease in any event on 4th October, 1958, 
and had continued to be paid to his executors or trustees through- 
out the years since his death. A claim for income tax was made 
on the present trustee of his will under Case IIL of Sched. |) 
on these periodical payments for the four years 1950-1951 to 
1954-1955 inclusive. It was contended on behalf of the truste: 
that these payments were in respect of services rendered by thi 
director to the company and liable to tax under Sched. E and not 
Sched. D. The commissioners affirmed the assessments undei 
Case III of Sched. D; and the trustee of his will appealed. 


VaIsEY, J., said that the consideration for the contract o! 
9th December, 1938, was the performance by the testator ol 
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certain special services to the company, rendered by him in his 
office of chairman of its board of directors. It seemed to him 
that he was taxable under Sched. E in respect of the £3,000, and 
under Sched. D (or perhaps Sched. E) in respect of the annual 
payments which fell due during his lifetime. Even if the annual 
sums payable during his life were in strictness, as they came to 
his hands, taxable under Sched. E, he could not see how that could 
affect the liability to tax of the actual recipients of the same 
sums after his death. His sequels in title, whether testamentary 
(executors) or statutory (administrators) or arising from an act 
inter vivos (assigns) were liable to tax under Sched. D, and it made 
no difference that historically the sums originated from services 
rendered by him in his office of director. These four sums were 
annual payments arising under a contract—that was, under the 
agreement of 9th December, 1938—and it was to that agreement 
rather than to his services as director that the payments were 
attributable. In other words, the consideration for the contract 
was the services of the testator, and the consideration for the 
payments was the contract, which itself by its independent vitality 
“generated income’’: compare Stainer’s Executors v. Purchase 
[1952] A.C. 280. The assessments were properly made, and 
the appeal failed. 


APPEARANCES: Charles N. Beattie (Rhys Roberts & Co.) ; 
Cyril Harvey, Q.C., and Alan Orr (Solicitor, Inland Revenue). 
{Reported by Mrs. IRENE G. R. Moses, Barrister-at-Law] [1 W.L.R. 406 


ESTATE DUTY: INTEREST IN EXPECTANCY 
Fry v. Inland Revenue Commissioners 


Danckwerts, J. 12th March, 1958 


Adjourned summons. 


A testator died in 1918 and by his will settled his residuary 
estate upon trust to pay the income thereof to his daughter, N, 
during her life and after her death the capital to be held upon 
trusts for her issue and, in default of issue, for her brothers, the 
testator’s four sons. At the date of the summons N was over 
eighty-six years and had nochildren. FF, one of the four brothers, 
died in June, 1940, and his executors elected not to pay estate 
duty on his reversionary interest in his father’s estate at once 
but to wait uxtil the same fell into possession. By an agreement 
dated 22nd June, 1954, N purchased from the trustees of F’s 
will his reversionary share and the interests of her three other 
brothers in their father’s residuary estate. The price paid for 
F’s share was £39,750, based on an actuarial valuation on the 
footing that no estate duty would be payable under the testator’s 
will on N’s death, and the agreement provided for satisfaction 
of the purchase price by transfer of investments. The Com- 
missioners of Inland Revenue asked for a declaration by the 
summons as to whether a claim for estate duty on the value of 
the investments transferred to N in respect of F’s share should 
be made on the footing that his reversionary interest fell into 
possession in 1954 at the date of the agreement or whether 
estate duty would be payable on the value of that interest at 
N’s death or whether no estate duty was or would ever be payable 
in respect thereof. 


DANCKWERTS, J., said that on the purchase by N in 1954 of 
F’s reversionary interest no interest in expectancy fell into 
possession, since she already had a life interest in the estate and 
by the purchase acquired the interests which would have taken 
effect in the event of her death without issue, but which conferred 
no right to possession at any earlier date than her death. Accord- 
ingly, no claim for duty could be made on the agreement under 
s. 7 (6) of the Finance Act, 1894. His lordship also said that 
since the interest in expectancy did not fall into possession on 
the purchase in 1954, it would fall into possession in the estate 
of N on her death, and the value of the interest would have to 
be ascertained at that time in accordance with s. 7 (6) of the 
Finance Act, 1894. His lordship left it open whether the 
birth of issue to N should still be considered theoretically possible 
so as to cause a possible opening of the merger of the life interest 
with the reversionary interest, so that the interests in expectancy 
were not indefeasibly vested when those interests were purchased 
in 1954. 


APPEARANCES: John Pennycuick, Q.C., and R. Cozens-Hardy 
Horne (Rider, Heaton, Meredith & Mills, for Osborne, Ward, 
Vassall, Abbot & Co., Bristol) ; R. O. Wilberforce, Q.C., and E. B. 
Stamp (Solicitor of Inland Revenue). 


[Reported by Davip Carcutrt, Esq., Barrister-at-Law] [2 W.L.R. 673 
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Queen’s Bench Division 


ARBITRATION: AWARD: IMPLIED TERM 
AWARD CAPABLE OF ENFORCEMENT 


Margulies Brothers, Ltd. v. Dafnis Thomaides & Co. 
(U.K.), Ltd. 


Diplock, J. 27th February, 1958 


Action to remit an award by the Board of Appeal of the Cocoa 
Association of London, Ltd. 


THAT 


By three contracts the applicants agreed to sell 100 tons of 
cocoa, 3 per cent. more or less, to the respondents, and by another 
three contracts the applicants agreed to buy the same quantities 
of cocoa from the respondents. Differences having arisen, the 
contracts were submitted to arbitration and thence to the Board 
of Appeal of the Cocoa Association, who decided that the second 
three contracts should be applied against the first three, and the 
resultant differences should be paid to the applicants. The 
applicants applied to remit the award on the ground that by 
a decision of the Court of Appeal it had been held, in its present 
form, the award was not enforceable as a judgment. 


DieLock, J., said that the court was not limited by authority 
to the four grounds for remitting awards approved in Montgomery 
Jones & Co. v. Liebenthal & Co. [1921] 1 K.B. 391. Of those 
categories, the first one only was relevant. Was the award 
good on the face of it? The award did not, in the absence of 
extraneous evidence, define what quantity of cocoa within 
3 per cent. each way was to be taken into account for the purpose 
ot calculating the sum to be paid to the applicants. ‘Therefore, 
on its face it was uncertain and came within the first category 
of cases in which awards could be remitted. But even if it was 
wrong that the award was uncertain on its face, the court still 
had jurisdiction to set it aside. It was an implied term of an 
arbitration agreement made since 1889 (when the provision for 
enforcing an award in the same manner as a judgment was first 
introduced) that an award for the payment of money—as 
contrasted with a mere declaratory award—should be in a form 
which was capable of being enforced in the same manner as a 
judgment. That this remedy should be available was one of the 
main purposes of an arbitration agreement, and his lordship 
had no hesitation in holding that he had jurisdiction to remit 
an award for the payment of money so that it might be amended 
to put it in a form in which it would be so enforceable. If this 
extended the categories in which cases could be remitted to the 
arbitrator which were approved in the Montgomery Jones case, 
he would cheerfully so extend them: but in arbitration law 
“‘misconduct”’ of an arbitrator included any failure by the 
arbitrator to comply with the terms, express or implied, of the 
arbitration agreement, and the case fell within the second 
category approved in the Montgomery Jones case, namely, that 
there had been misconduct on the part of the arbitrators in 
failing to comply with the implied term that the award for the 
payment of money should be in a form which was capable of 
being enforced in the same manner as a judgment. Therefore, 
the court had jurisdiction to remit the case to the board of 
appeal to calculate the sum of money due to the applicants, 
and it would not be an unjudicial exercise of the court’s discretion 
to do so. Award remitted. 

APPEARANCES: R. H. Bernstein (Dubovie, Freeman & Co.) ; 
C. P. Harvey, Q.C., and J. F. Donaldson (E. F. Turner & Sons). 

(Reported by J. D. Pennincton, Esq., Barrister-at-Law] [1 W.L.R. 398 


Probate, Divorce and Admiralty Division 


HUSBAND AND WIFE: DIVORCE: VARIATION OF 
SETTLEMENT: SECURITIES TRANSFERRED AS 
“ ABSOLUTE GIFT” 

Prescott (otherwise Fellowes) v. Fellowes 

14th March, 1958 
Application by wife to vary the provisions of a deed dated 
19th June, 1953, and entered into on the day before the marriage, 


upon the ground that it was an ante-nuptial settlement within 
the meaning of s. 25 of the Matrimonial Causes Act, 1950. 


Stevenson, J. 


On the day before their marriage the husband and wife entered 
into a deed, called on its endorsement ‘‘ Settlement in Marriage,”’ 
whereby the wife agreed on consideration of the intended marriage 
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to transfer to the husband “as an absolute gift unaffected by 
anything hereinafter contained,” securities to the value of some 
£15,000. The wife further agreed to provide the husband with 
the sum of £20,000, to be treated for all purposes as a loan to 
him, should he be suitably recommended for membership of 
Lloyd’s subject to his being able to show assets to the value of 
£35,000. The husband did not in fact pursue his plans to seek 
membership of Lloyd’s, and the marriage was dissolved upon the 
petition of the wife, who applied to vary the provisions of the 
deed as being an ante-nuptial settlement, and to have transferred 
back to her the securities representing the £15,000, which the 
husband maintained he had treated as his own, and upon the 
basis of it being an absolute gift. Cur. adv. vult. 


STEVENSON, J., said that the husband did not become a 
member of Lloyd’s, and the terms of the deed relating to the 
provision of £20,000 by the wife only had to be considered so 
far as they might throw any light on the question whether the 
document in question was an ante-nuptial settlement. The 
practical purpose of the application from the wife’s point of 
view was, therefore, to recover $15,000 or the investment or 
investments representing that sum. Counsel for the husband 
had contended that the transfer of £15,000, or securities repre- 
senting the same, was an absolute gift made before marriage, 
which could not properly be regarded as an ante-nuptial settlement 
for the purpose of s. 25; but looking at the deed as a whole, 
and having regard to the position of the parties when they 
entered into it as it appeared from the language of the document 
and the affidavits, he (his lordship) had no doubt that it was a 
provision made by the wife in favour of the man whom 
she was intending to marry and made in his favour in the 
character of an intended husband. It was in fact made in 
consideration of the marriage which was to take place on the 
day following the execution of the decd. The deed was, therefore, 
an ante-nuptial settlement within the meaning of s. 25 and was 
described in its endorsement as ‘“‘ Settlement on 
Marriage.’ It was not possible to sever the clause relating to the 
“absolute gift rom the remainder of the deed. His lordship 
referred to correspondence between the wife’s present solicitors 
and the Controller of Stamps from which it appeared that the 
deed was not considered by the Controller of Stamps to fall 
within the “charge of duty under ‘settlements’ in the first schedule 
of the Stamp Act of 1891, because it does not contain trusts limiting 
the use of the securities for any person in succession ”’ ; but said 
that he (his lordship) only referred in his judgment to that corre- 
spondence to make it clear that in his view the Stamp Act, 1891, 
and the views of the Controller of Stamps as to the stamp duty 
attracted by the deed in question had no bearing on the 
question before the court. Since the husband had not indicated 


correctly 


” 
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how the £15,000 had been invested, since he had, he said, treated 
it as a gift, an inquiry before the registrar would be directed 
and the matter then restored to the list. Order accordingly. 
APPEARANCES : Geoffrey Crispin (Culross & Co.) ; P. R. Hollins 
(Norman Caney, Putney). 
{Reported by JoHn B. GARDNER, Esq., Barrister-at-Law] [2 W.L.R. 679 


Central Criminal Court 


MURDER: DEFENCE OF DIMINISHED 
RESPONSIBILITY : RIGHT OF PROSECUTION TO 
PROVE INSANITY 


R. v. Bastian 


Donovan, J. 29th January, 1958 


Trial on indictment. 

The accused pleaded guilty to an indictment containing two 
counts charging him with the murder of his two sons on 
18th December, 1957. At the close of the case for the prosecution 
counsel for the defence stated that he had no instructions from 
his client to put forward a plea of insanity, but that he proposed 
to call medical evidence to show that the defendant was suffering 
from diminished responsibility within s. 2 (1) of the Homicide 
Act, 1957. Counsel for the prosecution contended that if such 
evidence was called he would be entitled to cross-examine to 
show that the degree of abnormality was such as to amount to 
insanity and to call evidence to that effect. 

Donovan, J., ruled that if the defence put in issue the state 
of a man’s mind to show that he was suffering from diminished 
responsibility, the prosecution were under a duty, if they had 
evidence to support it, to cross-examine the witnesses for the 
defence to show that the accused was insane at the time when 
he committed the offence, and to call evidence to that effect. 
His lordship directed the jury that if the defence raised the plea 
of diminished responsibility it was for them to prove it having 
regard to the terms of s. 2 of the Act of 1957. After the jury had 
returned a verdict of manslaughter and the accused had left the 
dock, his lordship added that in an appropriate case the jury 
should be directed that where the prosecution were alleging 
insanity rather than diminished responsibility, it was for them to 
prove insanity. 

APPEARANCES : Christmas Humphreys and J. Mervyn Griffith- 
Jones (Director of Public Prosecutions) ; F. H, Lawton, Q.C., and 
Roger Frisby (W. Timothy Donovan). 


(Reported by J. D. Pennincton, Esq., Barrister-at-Law] [1 W.L.R. 413 


CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of *‘ The Solicitors’ Journal”’] 


Our 29th March Issue: Incorrect Copies 


Sir,—Having been a subscriber to the JouRNAL for upwards 
of twelve years it would be ungracious of me to complain without 
first placing on record my appreciation of the excellent manner 
in which the printing and publication of the JouRNAL has been 
maintained during the whole of that period, which included 
times of obvious difficulty in the printing and paper trades, 
to say nothing of odd occasions when other conditions were far 
from ideal, 

Please, therefore, accept my grateful thanks for having so 
consistently produced a_ publication full of interest to the 
profession and so beautifully turned out. 


It is, no doubt, purely a coincidence that the issue the subject 
of my complaint (the only blemish in twelve years) is No. 13, 
and was probably stapled together by a superstitious machine 
operator. Nevertheless, I have been blessed with pp. 221, 222, 
233 and 234 and inserts v, vi, xiii and xiv, all in duplicate. To 
say the least, this represents value for money but it does not 
adequately compensate for the absence of ‘ Current Topics ”’ 
and “ Classified Advertisements.” 

G. R. J. Tarrt. 


Coventry. 


The publishers very much regret that Gremlins interfered 
with a very limited number of copies of our issue No. 13 
(29th March). Any reader who has an incorrect copy is asked 
to let us know and a replacement issue will be gladly sent.—Ep. 


Enforcement of Judgments 


Sir,—‘‘ From information received’’ one gathers that the 
machinery for the enforcement of judgments both in the High 
and county Courts is antiquated and ineffective, with the result 
that many judgments go unsatisfied. 

Is there any reason why there should not now be a register 
of High Court judgments in cases where liquidated sums are 
involved ? It seems absurd that a paltry judgment for £20 in 
the county court should be registered whilst judgments for 
thousands of pounds in the High Court go unrecorded. In the 
result plaintiffs may embark upon fruitless litigation which could 
be avoided if more publicity were given. 

It would be interesting to know the views of your readers 
I have suggested that this would be a suitable topic for discussion 
at the forthcoming Eastbourne meeting. 

Gro. E. HuaGnes 
Bath. 
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IN WESTMINSTER 


HOUSE OF LORDS 


PROGRESS OF BILLS 

Read First Time :— 

Agricultural Marketing Bill [H.L.] [2nd April. 

To consolidate the Agricultural Marketing Acts, 1931 to 1949 
(other than the provisions thereof relating to the sale of eggs), 
and certain other enactments conferring powers on boards 
administering schemes under those Acts regulating the marketing 
of milk, with corrections and improvements made under the 
Consolidation of Enactments (Procedure) Act, 1949. 

Royal Society for the Prevention of Cruelty to Animals Bill 
[H.C.] [ist April. 


Read Second Time:— 
Road Transport Lighting (Amendment) Bill [H.C.] 
[2nd April. 
Tribunals and Inquiries Bill [H.L.]} {ist April. 


In Committee :— 
Children Bill [H.L.} 


HOUSE OF COMMONS 


A. PROGRESS OF BILLS 
Read First Time:— 
Corporation of the Sons of the Clergy Charities Bill [H.C.} 
{2nd April. 
To confirm a Scheme of the Charity Commissioners for the 
application or management of certain charities known as the 
Corporation of the Sons of the Clergy. 
Reading Almshouses and Municipal Charities Bill [H.C.] 
{2nd April. 
To confirm a Scheme of the Charity Commissioners for the 
application or management of certain Charities in the County 
Borough of Reading. . 
Royal Institution of Great Britain Charity Bill [H.C.] 
[2nd April. 
To confirm a Scheme of the Charity Commissioners for the 
application or management of the General Charity known as the 
Royal Institution of Great Britain. 
St. James’s Dwellings Charity Bill [H.C.]| [2nd April. 
To confirm a Scheme of the Charity Commissioners for the 
application or management of the St. James’s Dwellings Charity 
in the City of Westminster. 


[2nd April. 


Read Second Time :— 
Disabled Persons (Employment) Bill [H.C.] 
[31st March. 
Read Third Time :— 
House of Commons (Redistribution of Seats) Bill [H.C.] 
{2nd April. 
Life Peerages Bill [H.L.] [2nd April. 


B. QUESTIONS 


CONVENTION ON MAINTENANCE OBLIGATIONS TOWARDS 
INFANTS 


Mr. Ian Harvey said that the purpose of the Convention on 
Maintenance Obligations towards Infants adopted by the Hague 
Conference on Private International Law on 24th October, 1956, 
was to lay down certain rules as to the law applicable in cases 
where claims for maintenance of a child arising in one country 
were determined in another. The United Kingdom had not 
signed the Convention because the introduction of the legislation 
which would be required for its ratification was not at present 
envisaged. (31st March. 


PRIVATE STREET Works AcT, 1892 


Mr. BeEvins said that the Minister of Housing and Local 
Government was not satisfied that there was any need for a general 
amendment of the law of private street works, but it ought to be 
clearly understood that local authorities had power to contribute 
to the cost of works and also to allow the charges to be spread 
over a period of up to thirty years. {1st April. 
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AND WHITEHALL 


CRIMINAL APPEALS TO THE HOUSE oF LORDS 
The SoLiciror-GENERAL said that 976 applications for leave 
to appeal to the House of Lords in criminal matters had been 
received since Ist January, 1949. Since the Criminal Appeal Act, 
1907, twenty-one certificates had been granted, five at the 
instance of the prosecution and sixteen at the instance of the 
defence. Seven appeals had been allowed. fist April. 


STATUTORY INSTRUMENTS 
Alkali, etc. Works Order, 1958. (S.I. 1958 No. 497.) 5d. 
Approved Schools (Contributions by Education Authorities) 
(Scotland) Regulations, 1958. (S.I. 1958 No. 484 (S.22).) 5d. 
Aylesbury (Extension) Order, 1958. (S.1. 1958 No. 460.) 8d. 


Banbury Corporation Water Order, 1958. (S.I. 1958 
No. 474.) 5d. 

Coal Distribution (Amendment) Order, 1958. (S.I. 1958 
No. 508.) 5d. 

Dark Smoke (Permitted Periods) Regulation, 1958. (S.I. 1958 


No. 498.) 5d. 

Derwent Water Order, 1957. (S.I. 1957 No. 496.) 1s. 1d. 

Electricity (Financial Years) (Amendment) Regulations, 1958. 
(S.I. 1958 No. 509.) 4d. 

Governors’ Pensions (Maximum 
(S.I. 1958 No. 543.) 4d. 

Grantham Waterworks Order, 1958. (S.I. 1958 No. 501.) 6d. 

Ilkley Water Order, 1958. (S.I. 1958 No. 469.) 7d. 

Importation of Raw Vegetables (Scotland) Order, 
(S.I. 1958 No. 465 (S.21).) 5d. 

Ince-in-Makerfield Water Order, 1958. 

Independent Schools Tribunal Kules, 
No. 519.) 5d. 

Irwell Valley Water Board Order, 1958. (S.I. 1958 No. 470.) 5d. 

Kendal Water Order, 1958. (S.I. 1958 No. 471.) 5d. 

Knutsford Water Order, 1958. (S.I. 1958 No. 502.) 5d. 

London Traffic (Prescribed Routes) (Camberwell) (No. 2) 
Regulations, 1958. (S.I. 1958 No. 491.) 4d. 

London Traffic (Prescribed Routes) (Croydon) 
Regulations, 1958. (S.I. 1958 No. 492.) 4d. 

Milk (Special Designations) (Specified Areas) 
(S.I. 1958 No. 485.) 5d. 

National Health Service (Designation of London Teaching 
Hospitals) Amendment Order, 1958. (S.1. 1958 No. 505.) 5d. 

National Health Service (Superannuation) (Amendment) Regu- 
lations, 1958. (S.1. 1958 No. 535.) 5d. 

Penge (Drainage of Trade Premises) Order, 1958. (S.1. 
No. 507.) 5d. 

Purchase Tax (No. 1) Order, 1958. 

Scunthorpe (Water Charges) Order, 1958. 
5d. 

Special Constables (Pensions) (Scotland) Regulations, 1958. 
(S.I. 1958 No. 499 (S.23.)) 5d. 

Stopping up of Highways (County of Buckingham) (No. 6) 
Order, 1958. (S.I. 1958 No. 477.) 5d. ‘ 

Stopping up of Highways (County of Durham) (No. 5) Order, 
1958. (S.I. 1958 No. 488.) 5d. 

Stopping up of Highways (Counties of Leicester and Lincoln— 
Parts of Kesteven) (No. 1) Order, 1958. (S.I. 1958 No. 478.) 5d. 

Stopping up of Highways (County of Norfolk) (No. 1) Order, 
1958. (S.I. 1958 No. 500.) 5d. 

Stopping up of Highways (County of Northampton) (No. 3) 
Order, 1958. (S.I. 1958 No. 489.) 5d. 

Stopping up of Highways (County of Nottingham) (No. 5) 
Order, 1958. (S.I. 1958 No. 464.) 5d. 

Stopping up of Highways (County of Somerset) (No. 1) Order, 
1958. (S.I. 1958 No. 490.) 5d. 

Stopping up of Highways (County of Wilts) (No. 4) Order, 1958. 
(S.I. 1958 No. 455.) 5d. 

Stopping up of Highways (County of Worcester) (No. 6) Order, 
1958. (S.I. 1958 No. 479.) 5d. 

Sugar Beet (Research and Education) Order, 
1958 No. 530.) 5d. 

* [Any of the above may be obtained from the Government 

Sales Department, The Solicitors’ Law Stationery Society, Ltd., 

Oyez House, Breams Buildings, Fetter Lane, London, E.C.4. 

Prices stated are inclusive of postage.] 


Amounts) Order, 1958. 
1958. 


(S.I. 1958 No. 468.) 4d. 
1958. (S.I. 1958 


(Amendment) 


Order, 1958. 


1958 


(S.I. 1958 No. 466.) 8d. 
(S.1. 1958 No. 459.) 


1958. (S.I. 
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Honours and Appointments 
Mr. JoHN VINCENT Davies has been appointed Registrar of 
the Blackwood, Tredegar and Abertillery and Bargoed County 
Courts and District Registrar in the District Registry of the 
High Court of Justice in Blackwood, in succession to Mr. J. L. 
Williams. 


Personal Notes 
Mr. S. C. Harwood, clerk to Skipton Rural Council for nineteen 
years, was presented on 29th March with a gold wrist watch to 
mark his retirement. 


Miscellaneous 
DEVELOPMENT PLANS 
KENT DEVELOPMENT PLAN (PART A) 

On 29th January, 1958, the Minister of Housing and Local 
Government approved (with modifications) the above develop- 
ment plan. A certified copy of the plan as approved by the 
Minister has been deposited at the County Hall, Maidstone, and 
certified copies or extracts of the plan so far as it relates to the 
under-mentioned districts have also been deposited at the places 
mentioned below :— 


Place of Deposit 





| 
| 
|. Town Clerk’s Office, 


Town Hall, 
Chatham. 


County District 


City of Rochester, Boroughs of Chatham and Gillingham, 
Urban District of Sittingbourne and Milton and Rural 


Districts of Hollingbourn, Malling, Strood and Swale 


Planning Department 
(Area Office), 
Dashwood House, 
Dashwood Lane, 
Gravesend. 


City of Rochester, Boroughs of Beckenham, Bromley, 
Chatham and Gillingham, Urban Districts of Chislehurst 
and Sidcup, Orpington, Penge and Sittingbourne and Milton 
and Rural Districts of Hollingbourn, Malling, Strood and 
Swale 











Sheerness Urban District 
Council Offices, 
Trinity Road, 


vies he35. 


City of Rochester, Boroughs of Chatham, Gillingham and 
Queenborough, Urban Districts of Sheerness and Sitting- 
bourne and Milton and Rural Districts of Hollingbourn, 
Malling, Sheppey, Strood and Swale 


Planning Department, 
(Area Office), 
Sunnymead, 
Bromley Lane, 
Chislehurst. 
Planning Department 
(Area Office), 
41 Grove Hill Road, 
Tunbridge Wells. 


Boroughs of Beckenham and Bromley, Urban Districts of 
Chislehurst and Sidcup, Orpington, Penge and Sevenoaks 
and Rural District of Sevenoaks 





Boroughs of Beckenham, Bromley and Royal Tunbridge Wells, 
Urban Districts of Chislehurst and Sidcup, Orpington, 
Penge, Sevenoaks, Southborough and Tonbridge, and Rural 
Districts of Cranbrook, Sevenoaks and Tonbridge 

Deal, Hythe, | Planning Department, 

(Area Office), 
Arnett House, 
Hawks Lane, 
Cante rbury. 


| 
Boroughs of Faversham, Dover, Folkestone, | 
Margate, Ramsgate and Sandwich, Urban Districts of 
Broadstairs and St. Peter’s, Herne Bay and Whitstable and 
Rural Districts of Bridge-Blean, Dover, Eastry, Elham and | 
Romney Marsh | 

| 

| A 


Borough E con and 
Surveyor’s Office, 
38 Grosve nor Place, 
Margate. 
Ashford Urban District 
Council Offices, 
Church Road, 
Ashford. 


Boroughs of Margate and Ramsgate, Urban Districts of 
Broadstairs and St. Peter’s and Rural District of Eastry 


Boroughs of Folkestone, Hythe and Tenterden, Urban District 
of Ashford and Rural Districts of Cranbrook, Dover, East 
Ashford, Tenterden and West 

Ashford 


Elham, Romney Marsh, 





Boroughs of Deal, Dover, Folkestone, Hythe and Sandwich 
and Kural Districts of Dover, Eastry, Elham and Romney 
Marsh 


Planning Department 
(Area Office), 
Cambridge Terrace, 


Dover. 
Boroughs of Folkestone, Hythe, Lydd, New Romney and | Guildhall, 
Tenterden, Urban District of Ashford and Rural Districts Lydd. 
of Dover, East Ashford, Elham, Romney Marsh, Tenterden | 
and West Ashford | 
| 








The copy and « extracts of the development plan so deposited 
will be open for inspection free of charge by all persons interested 
at the places mentioned above between the following hours :— 
10 a.m. to 12.30 p.m. 
2.30 p.m. to 4.30 p.m. 

10 a.m. to 12 noon. 


Mondays to Fridays .. oe 


Saturdays oe ie 26 


The plan became operative as from 7th March, 1958, but if any 
person aggrieved by the plan desires to question the validity 
thereof or of any provision contained therein on the ground that 
it is not within the powers of the Town and Country Planning 
Act, 1947, or on the ground that any requirement of the Act 
or any regulation made thereunder has not been complied with 
in relation to the approval of the plan, he may, within six weeks 
from 7th March, 1958, make application to the High Court. 


NOTES AND 
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NEWS 


THE SOLICITORS ACT, 





1957 
On 17th March, 1958, an order was made by the Disciplinary 


Committee constituted under the Solicitors Act, 1957, that 
LESLIE GRANVILLE JONES, of No. 117 High Street, Barnet, 
Hertfordshire, and of No. 85 Shaftesbury Avenue, London, 
be suspended from practice as a solicitor for a period of two 
years from 17th March, 1958, and that he do pay to the applicant 
his costs of and incidental to the application and inquiry. 


On 17th March, 1958, an order was made by the Disciplinary 
Committee constituted under the Solicitors Act, 1957, that 
ALEXANDER STEELE MCKEnzIE, of No. 3 Huddersfield Road, 
Barnsley, Yorkshire, be suspended from practice as a solicitor 
for a period of two years from 1st April, 1958, and that he do 
pay to the applicant his costs of and incidental to the application 
and inquiry. 

On 17th March, 1958, an order was made by the Disciplinary 
Committee constituted under the Solicitors Act, 1957, that the 
name of WILLIAM PENRy OLIVER, formerly of No. 20 Reynolds 
Road, Beaconsfield, in the County of Buckingham, and now of 
Grondola, Dryslwyn, Carmarthenshire, be struck off the Roll 
of Solicitors of the Supreme Court, and that he do pay to the 
applicant his costs of and incidental to the application and 
inquiry. 


OBITUARY 


Mr. A. R. HUGHES 
Albert Robert Hughes, solicitor, of Tunbridge Wells, 
He was admitted in 1929. 


Mr. 
died on 27th March. 


Mr. D. F. PEACOCK 
Mr. David Francis Peacock, solicitor, of Carnforth and Settle, 
died on 28th March, aged 69. He had been clerk to Settle 
Rural Council since 1936 and was admitted in 1914. 
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